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ing  certain  waters  nonnavigable,  infra , 

xv]  .  101-103,  A.  21-33 

33  USCA  §401  [March  3,  1899,  c.  425,  Rivers 
and  Harbors  Act  of  1899,  §9,  30  Stat.  1151] 

2,  95, 104, 105, 106, 107,  111,  134, 138, 
145, 155, 161,  A.  3-4 

33  USCA  §403  [March  3, 1899,  c.  425,  Rivers 
and  Harbors  Act  of  1899,  §10,  30  Stat. 

1151]  .  2,  96,  134,  138,  145,  159,  160,  161,  A.  4 

43  USCA  (1926  ed.  and  Supp.)  §§946-949 
[Mar.  3, 1891,  c.  561,  §§18-21,  26  Stat.  1101- 
1102;  Mar.  4, 1917,  c.  184,  §1,  39  Stat.  1197; 

May  28,  1926,  c.  409,  44  Stat.  668] .  173 

43  USCA  (1926  ed.)  §951  [May  11,  1898,  c. 

292,  §2,  30  Stat.  404;  Mar.  4,  1917,  c.  184, 

§2,  39  Stat.  1197] .  173 
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43  USCA  (1926  ed.)  §956  [Jan.  21,  1895,  c. 

37,  §2,  28  Stat.  635;  May  11,  1898,  c.  292, 

§1,  30  Stat.  404;  Feb.  15,  1901,  c.  372,  31 

Stat.  790]  .  173 

43  USCA  (1926  ed.)  §957  [May  14,  1896,  c. 

179,  29  Stat.  120] .  173 

43  USCA  (1926  ed.  and  Supp.)  §959  [Feb. 

15, 1901,  c.  372,  31  Stat.  790] .  173 

43  USCA  (1926  ed.)  §961  [Mar.  4,  1911,  c. 

238,  36  Stat.  1253] .  173 


Revised  Statutes: 

R.  S.  §2339  [30  USCA  §51.  Vested  Rights  to 
use  of  water  for  mining;  right  of  way  for 
canals.  Act  of  July  26, 1866,  c.  262,  §9, 14 


Stat.  253] .  173 

R.  S.  §2340  [30  USCA  §52.  Rights  subject 
to  vested  and  accrued  water  rights.  Act 
of  July  9,  1870,  c.  235,  §17,  16  Stat.  218]  173 

R.  S.  §5248  [33  USCA  §31.  See  Acts  declar¬ 
ing  certain  waters  nonnavigable,  Reso¬ 
lution  July  13,  1868,  infra]  . .  101,  A.  27 

Statutes  at  Large: 

[For  Acts  declaring  certain  waters  nonnavi¬ 
gable,  see  infra,  xv] .  xv 

[For  Special  Acts  authorizing  dams,  see, 

infra,  xix] .  xix 

July  16,  1790,  c.  28,  1  Stat.  130,  Act  estab¬ 
lishing  a  permanent  seat  of  government  30 

July  26,  1866,  c.  262,  §9,  14  Stat.  253;  R.  S. 

§2339  [30  Stat.  §51.  Vested  rights  to  use 
water  for  mining;  right  of  way  for  canals]  173 
July  9,  1870,  c.  235,  §17,  16  Stat.  218;  R.  S. 

2340.  [Rights  subject  to  vested  and  ac¬ 
crued  water  rights] .  173 

July  5,  1884,  c.  229,  §8,  23  Stat.  148,  Rivers 
and  Harbors  Act  of  1884 .  157 
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September  19,  1890,  c.  907,  26  Stat.  454, 

Rivers  and  Harbors  Act  of  1890 

93,  94,  96,  97, 100, 134,  A.  1-3 
March  3,  1891,  c.  561,  §§18-21,  26  Stat.  1101- 
1102;  Mar.  4, 1917,  c.  184,  §1,  39  Stat.  1197; 

May  28,  1926,  c.  409,  44  Stat.  668.  Rights 
of  way  and  other  easements  in  public 
lands  [43  USCA  (and  Supp.)  §§946-949]  173 

July  13,  1892,  c.  158,  27  Stat.  88,  Rivers  and 

Harbors  Act  of  1892  .  93-94,  97,  A.  1-2 

January  21,  1895,  c.  37,  §2,  28  Stat.  635;  May 
11,  1898,  c.  292,  §1,  30  Stat.  404;  Feb.  15, 

1901,  c.  372,  31  Stat.  790.  Rights  of  way 
and  other  easements  in  public  lands  [43 

USCA  §956] .  |  173 

May  14,  1896,  c.  179,  29  Stat.  120.  Rights  of 
way  and  other  easements  in  public  lands 

[43  USCA  §957] .  173 

May  11,  1898,  c.  292,  §2,  30  Stat.  404;  Mar. 

4,  1917,  c.  184,  §2,  39  Stat.  1197.  Rights 
of  way  and  other  easements  in  public 

lands  [43  USCA  §951] .  173 

Id.,  §1  [See  January  21,  1895,  supra] .  173 

March  3,  1899,  c.  425,  30  Stat.  1151,  Rivers 
and  Harbors  Act  of  1899  [33  USCA  §§401, 

etc.]  .  2,  96, 100, 104, 105, 106, 107,  111,  112;  113, 

128,  129,  134,  136,  137,  138,  139,  140, 
142, 145, 155, 157, 159, 160, 161,  A.  3-4 
Id.,  §9,  Rivers  and  Harbors  Act  1899  [33 

USCA  §401]  .  2,  95, 104, 105, 106, 107,  111,  134, 

138, 145, 155, 161,  A.  3-4 
Id.,  §10,  Rivers  and  Harbors  Act  of  1899  [33 

USCA  §403] .  2,  96, 134, 138, 145, 160, 16lJ  A.  4 

February  15,  1901,  c.  372,  31  Stat.  790. 

Rights  of  way  and  other  easements  in 
public  lands  [16  USCA  §522;  43  USCA 
(and  Supp.)  §959.  See  Jan.  21,  1895, 
supra]  .  173 
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June  13,  1902,  c.  1079,  33  Stat.  340,  Rivers 

and  Harbor  Act  of  1902  .  40, 44, 158 

February  1, 1905,  c.  288,  33  Stat.  628.  Rights 
of  way  and  other  easements  in  public 

lands  [16  USC A  §524] .  173 

June  21,  1906,  c.  3508,  34  Stat.  386,  Dam  Act 

of  1906  .  96,  99, 134, 140, 158, 167,  A.  4-5 

June  23,  1910,  c.  360,  36  Stat.  593,  amending 
Dam  Act  of  1906  96,  97,  99, 134, 140, 158, 167,  A.  6-7 
March  4,  1911,  c.  238,  36  Stat.  1253.  Rights 
of  way  and  other  easements  in  public 

lands  [16  USCA  §523;  43  USCA  §961] .  173 

March  4,  1917,  c.  184,  §1,  39  Stat.  1197. 

Rights  of  way  and  other  easements  in 
public  lands  [See  March  3,  1891,  supra ]  173 

Id.,  §2,  Rights  of  way  and  other  easements 
in  public  lands  [See  May  11, 1898,  supra ]  173 

June  10,  1920,  c.  285,  41  Stat.  1063,  Federal 
Water  Power  Act  [16  USCA  §§791-823] 

3,  69, 112-117, 121, 134, 135, 136, 137, 143, 
144,  167,  168,  169,  170,  171,  173,  177, 
180,  181,  187,  189,  A.  8-14 

Id.,  §3(8),  Federal  Water  Power  Act  [16 

USCA  §796]  .  121, 149 

Id.,  §4,  Federal  Water  Power  Act  [16  USCA 
§797]  as  amended  March  3,  1921,  c.  129, 

41  Stat.  1353 .  3, 134,  A.  8-13 

Id.,  §23,  Federal  Water  Power  Act  [16 
USCA  §§816,  817] 

69, 114-115, 121, 134, 135, 142, 169, 171,  A.  13-14 


Id.,  §29,  Federal  Water  Power  Act  [16  USCA 

§823]  .  167, 168 

May  28,  1926,  c.  409,  44  Stat.  668.  Rights  of 
way  and  other  easements  in  public  lands 
[See  March  3,  1891,  supra ] .  173 
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August  26,  1935,  c.  687,  Title  II,  49  Stat.  797, 
amending  Federal  Water  Power  Act  [16 
USCA  (Supp.)  §§791a  to  825r] 

2,  3,  4,  5,  6,  7,  9,  112,  115-117,  125,  134, 
135,  136,  137,  138,  142,  143,  145,  167, 
169-173,  174-187,  188,  189,  A.  14-21 
Id.  §202,  49  Stat.  839,  amending  §4  Federal 
Water  Power  Act  [16  USCA  (Supp.) 

§797] .  2,  3, 117, 134, 136, 142, 143, 174-187, 

174,  175,  176,  177,  180,  18l!,  182, 
183, 184, 188, 189,  A.  14-181 
Id.,  §206,  49  Stat.  842,  amending  §  10(f)  Fed¬ 
eral  Water  Power  Act,  [16  USCA  ( Supp. ) 

§807]  .  178, 187,  A.  18 

Id.,  §210,  49  Stat.  846,  amending  §23  Federal 
Water  Power  Act,  [16  USCA  (Supp.) 

§§816, 817]  I 

112,  115-117,  134,  135,  138,  142,  145,  16^-173, 
169,  170,  171,  172,  173,  174,  181,  182,  A.  18-20 
Id.,  §213,  49  Stat.  855,  adding  §201  (a)  Fed¬ 
eral  Power  Act  [  16  USCA  ( Supp. )  §824]  !  181 

Id.,  §213,  49  Stat.  858,  adding  §308  Federal 

Power  Act  [16  USCA  (Supp.)  §825gj  .  125 

Id,  §213,  49  Stat.  860,  adding  §313 (b)  Fed¬ 
eral  Power  Act  [16  USCA  (Supp.)  §8251] 

3, 4, 134,  A.  i0-21 

Acts  declaring  certain  waters  nonnavigable 
[33  USCA  §§21-55] : 

Resolution  July  13,  1868,  No.  55,  §2,  15  Stat. 

257;  Act  May  6,  1870,  c.  92,  16  Stat.  121; 

R.  S.  §5248;  August  18,  1894,  c.  299,  §1,  28 
Stat.  356  [33  USCA  §31,  Iowa  River  above 

Toolsboro]  .  101,  A.  27 

May  6,  1870,  c.  92,  16  Stat.  121  [See  Resolu¬ 
tion  July  13,  1868,  supra ] .  101,  A.  27 

August  18, 1894,  c.  299,  §1, 28  Stat.  356  [Reso- 
tion  July  13,  1868,  supra ] .  101,  A.  27 
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March  23,  1900,  c.  88,  31  Stat.  50  [33  USCA 
§29,  Cuivre  River,  Missouri]  101-102,  A.  26 

February  23,  1901,  c.  470,  31  Stat.  804  [33 
USCA  §35,  Mississippi  River,  West  chan¬ 
nel,  opposite  La  Crosse,  Wisconsin]  102,  A.  28 

June  24,  1902,  c.  1154,  32  Stat.  398  [See  Act 
of  March  4,  1904,  infra]  .  102,  A.  29 

March  4,  1904,  c.  393,  33  Stat.  58,  supersed¬ 
ing  Act  of  June  24,  1902,  c.  1154,  32  Stat. 

398  [33  USCA  §41,  Osage  River,  Mis¬ 
souri]  . 102,  A.  29 

February  15,  1905,  c.  574,  33  Stat.  715  [33 
USCA  §30,  Grand  River,  Missouri,  above 
Brunswick]  . 102,  A.  26 

February  7,  1907,  No.  13,  34  Stat.  1421  [33 
USCA  §44,  Sturgeon  Bay,  Illinois]  102,  A.  30 

February  15,  1910,  c.  33.  §§1-2,  36  Stat.  194 
[33  USCA  §24,  Big  Tarkio  River,  Mis¬ 
souri]  .  102,  A.  22 

February  15,  1910,  c.  32,  §§1-2,  36  Stat.  194 
[33  USCA  §37,  Nodaway  River,  Missouri] 

102,  A.  28 

February  15,  1910,  c.  31,  §§1,  2,  36  Stat.  194 
[33  USCA  §40,  One  Hundred  Two  River, 


Missouri]  .  102,  A.  29 

March  4,  1913,  c.  144,  37  Stat.  816  [See  Act 

of  February  27,  1915,  infra]  .  103,  A.  23 

October  23,  1913,  c.  33,  38  Stat.  233  [33 
USCA  §34,  Mill  Slough,  Oregon] .  102,  A.  27 


February  27,  1915,  c.  68,  38  Stat.  817;  March 
4,  1913,  c.  144,  §1,  37  Stat.  816;  June  14, 

1937,  c.  338,  §§2,  3,  50  Stat.  258,  259  [33 
USCA  §§26,  26a  and  26b,  Calumet  River, 

Cook  County,  Illinois,  old  channel] .  103,  A.  22 

March  4,  1915,  c.  142,  §13,  38  Stat.  1055  [33 
USCA  §45,  Swan  Creek,  Toledo,  Ohio]  .  102,  A.  30 
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July  27,  1916,  c.  260,  §1,  39  Stat.  396  [33 
USC A  §38,  Oklawaha  River,  Florida; 

Kyle  and  Young  Canal  and  “Morrison  j 
Landing  Extension’’  substituted]  102},  A.  27 

July  27,  1916,  c.  260,  §1,  39  Stat.  393  [33 
USCA  §28,  Crum  River;  Old  Channel  at  ! 

mouth  Delaware  Bay] .  A.  25 

July  27,  1916,  c.  260,  §1,  39  Stat.  399  [33 
USCA  §25,  Cache  River,  Arkansas]  102|,  A.  22 
February  26,  1917,  c.  119,  39  Stat.  937  [33 
USCA  §39,  Ollaha  Slough,  Oregon]  102j,  A.  29 
August  8,  1917,  c.  49,  §15,  40  Stat.  268  [33 
USCA  §36,  Mosquito  Creek,  S.  C.]  102;  A.  28 

August  8,  1917,  c.  49,  §16,  40  Stat.  268  [33 

USCA  §22,  Bayou  Meto,  Arkansas] .  102]  A.  22 

August  8,  1917,  c.  49,  §17,  40  Stat.  268  [33 
USCA  §43,  St.  Mary’s  River,  Ohio  and  1 

Indiana]  .  102,  A.  30 

March  2,  1919,  c.  95,  §4,  40  Stat.  1287  [33 
USCA  §33,  Little  River,  Arkansas,  from 

Big  Lake  to  Marked  Tree]  .  102,  A.  27 

February  16,  1921,  c.  62,  §§1-2,  41  Stat.  1105 

[33  USCA  §42,  Platte  River,  Missouri]..  102,  |A.  29 
February  25,  1921,  c.  71,  §§1-2,  41  Stat.  1145 
[33  USCA  §21,  Bayou  Cocodrie,  Louisi¬ 
ana]  .  102,  |A.  21 

May  24,  1922,  c.  198,  §§1-2,  42  Stat.  552  [33 
USCA  §32,  Lake  George,  Mississippi]  102,  A.  27 
July  1,  1922,  c.  266,  §§1-2,  42  Stat.  816  [33 
USCA  §46,  Tchula  Lake,  Mississippi]  102,  A.  30 
January  24,  1923,  c.  33,  §§1-2,  42  Stat.  1171; 
February  27,  1923,  c.  142,  42  Stat.  1323; 

June  7,  1924,  c.  337,  43  Stat.  646;  August 
30,  1935,  c.  831,  §10,  49  Stat.  1048  [33 
USCA  §§27-27a,  Chicago  River  at  Chi¬ 
cago,  Illinois]  .  103,  A.  24 

February  27,  1923,  c.  142,  43  Stat.  646  [See 
Act  of  January  24,  1923,  supra]  103,  A.  24 
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March  3, 1923,  c.  229,  §§1-2,  42  Stat.  1442  [33 
USCA  §23,  Bear  Creek,  Mississippi]  102,  A.  22 
June  7,  1924,  c.  337,  43  Stat.  646  [See  Act 

of  January  24,  1923,  supra] .  103,  A.  24 

June  2,  1926,  c.  445,  §§1,  2,  44  Stat.  681  [33 
USCA  §47,  Eagle  Lake,  Louisiana-Missis- 

sippi]  .  102,  A.  30 

February  24,  1934,  c.  25,  §§1,  2,  48  Stat.  356 
[33  USCA  §48,  Noxubee  River,  Missis¬ 
sippi]  .  102,  A.  31 

August  30,  1935,  c.  831,  §9,  49  Stat.  1048  [33 
USCA  §29a,  East  River,  Wisconsin]  102,  A.  26 
August  30,  1935,  c.  831,  §10,  49  Stat.  1048 

[See  Act  of  January  24,  1923,  supra] .  103,  A.  25 

June  5,  1936,  c.  530,  §§1,  2,  49  Stat.  1484  [33 
USCA  §49,  Bayou  St.  John,  New  Orleans] 

102,  A.  31 

March  10,  1937,  c.  36,  §§1-3,  50  Stat.  28  [33 
USCA  §50,  Turtle  Bay  and  Turtle  Bayou, 

Texas]  .  102-103,  A.  31 

May  14,  1937,  c.  183,  §§1,  2,  50  Stat.  165  [33 
USCA  §51,  Scajaquada  Creek,  N.  Y.]  ...  103,  A.  31 
May  24,  1937,  c.  246,  §§1,  2,  50  Stat.  201  [33 

USCA  §52,  Park  River,  Connecticut] .  103,  A.  32 

June  2,  1937,  c.  288,  §§1,  3,  50  Stat.  243  [33 
USCA  §53,  Benton  Harbor  Canal,  Michi¬ 
gan]  .  103,  A.  32 

June  14,  1937,  c.  338,  §§2,  3,  50  Stat.  258,  259 

[See  Act  of  February  27,  1915,  supra],  103,  A.  23 

August  12,  1937,  c.  607,  §§1-3,  50  Stat.  632, 

633  [33  USCA  §54,  Burr  Creek,  Bridge¬ 
port,  Connecticut]  .  103,  A.  32 

August  16,  1937,  c.  650,  §§1,  2,  50  Stat.  649 
[33  USCA  §55,  Bayou  Savage  (Chantilly) 
in  New  Orleans]  .  103,  A.  33 


Special  Acts  authorizing  Dams: 

April  12, 1900,  c.  189,  31  Stat.  75  ( Mississippi 

River, — Coon  Rapids)  . 

February  8,  1901,  c.  346,  31  Stat.  764  (Mis¬ 
sissippi  River — Des  Moines  Rapids) . 

February  7,  1903,  c.  513,  32  Stat.  802  (St. 

Croix  River)  . 

February  26,  1904,  c.  167,  33  Stat.  52  (Mis¬ 
sissippi  River — Sauk  Rapids) 

April  5,  1904,  c.  860,  33  Stat.  158  (Missis¬ 
sippi  River — Rock  Island  Rapids ) 
February  9,  1905,  c.  566,  33  Stat.  712  (Mis¬ 
sissippi  River — Des  Moines  Rapids) 

June  1,  1906,  c.  2568,  34  Stat.  205  (Pend  d’- 

Oreille  River)  . 

February  5, 1907,  c.  460,  34  Stat.  876  ( Savan¬ 
nah  River — Gregg  Shoals) . 

February  5,  1907,  c.  467,  34  Stat.  878  (Flint 

River)  . 

March  2,  1907,  c.  2549,  34  Stat.  1238  ( Savan¬ 
nah  River — McDaniel  Shoals) 

March  2,  1907,  c.  2550,  34  Stat.  1239  ( Savan¬ 
nah  River — Middleton  Shoals ) 

March  2,  1907,  c.  2553,  34  Stat.  1240  ( Savan¬ 
nah  River — Calhoun  Falls) . 

March  2,  1907,  c.  2554,  34  Stat.  1240  (Savan¬ 
nah  River — Hattons  Ford) . 

March  2,  1907,  c.  2555,  34  Stat.  1240  (Savan¬ 
nah  River — Andersonville  Shoals) . 

March  2,  1907,  c.  2556,  34  Stat.  1241  ( Savan¬ 
nah  River — Trotters  Shoals)  . 

Pennsylvania: 


ipage. 

100 

! 

100 

100 

100 

100 

100 

100 

100 

100 

100 

I 

100 

100 

100 

100 

100 


March  9,  1771  [1  Smith’s  Laws,  Ch.  627] 

20, 23, 193-197,  A. 

March  31,  1785  [2  Smith’s  Laws,  Ch.  1144] 

20, 197-198, 215,  A. 


33-40 

41-43 


September  29,  1791  [Laws  of  Pennsylvania, 
Vol.  4,  ch.  1577]  .  197, 


IA.44 
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April  10,  1792  [Laws  of  Pennsylvania,  Vol. 

4,  Ch.  1634] .  197  A.  44 

April  10,  1793  [Laws  of  Pennsylvania,  Vol. 

4,  Ch.  1669;  3  Smith’s  Laws,  Ch.  1669,  p. 

112]  . 24,  A.  44-49 

February  12,  1795  [Laws  of  Pennsylvania, 

Vol.  5,  Ch.  1781]  197,  A.  49-50 

April  17,  1795  [Laws  of  Pennsylvania,  Vol. 

5,  Ch.  1843]  .  197,  A.  50-52 

April  11,  1799  [Laws  of  Pennsylvania,  Vol. 

6,  Ch.  2078]  20, 198-199, 200, 216,  A.  52-54 

February  19, 1801  [3  Smith’s  Laws,  Ch.  320] 

20,  199-200,  206,  216,  A.  54-59 
March  23,  1803  [Mill  Dam  Act,  Purdon’s 

Pennsylvania  Statutes  Annotated,  Title 

55,  Ch.  10,  §§291-293;  P.  L.  389;  4  Smith’s 

Laws,  Ch.  2342]  7, 25, 26, 35, 135, 142, 170,  A.  59-62 

April  2,  1811  [P.  L.  226]  .  197,  A.  62-80 

April  11,  1825 .  240 

February  25,  1826  . 240 

April  9,  1827  .  33,240-241 

April  3,  1851  [P.  L.  352,  No.  226]  228,  A.  80-82 

Maryland: 

Acts  of  1783,  c.  23 

21, 28, 125,  200-201, 202, 203, 215,  A.  83-90 
Acts  of  1784,  c.  66  21, 201-202,  A.  90-94 

Acts  of  1790,  c.  36  .  21, 202,  A.  94-95 

Acts  of  1795,  c.  63  .  21, 202,  A.  96-99 

Acts  of  1797,  c.  99  .  21, 28, 203, 215,  A.  99-100 

Acts  of  1799,  c.  16 . 20-21, 24-25, 199,  216,  A.  101-114 

Acts  of  1799,  c.  17 

21,  22,  203-204,  215-216,  224,  225,  A.  114-115 

Acts  of  1801,  c.  99 .  204,  A.  115 

Acts  of  1803,  c.  102 .  21,  204,  225,  A.  115-116 

Acts  of  1804,  c.  100  .  22,  204-206,  A.  116-120 

Acts  of  1813,  c.  116  .  22, 28, 206,  A.  120 

Acts  of  1817,  c.  150  .  225, 226, 227,  A.  120-124 

Acts  of  1821,  c.  51 .  231,  A.  124-125 


Administrative,  Legislative  and  Corporation 
Reports  and  Other  Documents. 


United  States. 

Administrative  Rulings  and  Opinions: 


AGE. 


Ruling  of  Secretary  of  War  Taft,  March  P, 

1904  .  15,  18,  40,  103,  104-105,  108,  109,  110)  111, 

128,  135,  136,  139,  140,  141,  142,  155J  156, 
157,  159, 160,  162,  170,  175, 186,  187 
Memorandum  of  Mr.  (now  Mr.  Justice) 

Frankfurter,  1913  .  110,  111,  140, 15^,  186 

Opinion  of  Judge  Advocate  General  Crow¬ 
der,  June  8,  1914  22, 23,  28, 109, 110, 11 1, 156 

Opinion  of  Acting  Attorney  General  to  Sec¬ 
retary  of  War.  [34  Op.  Atty.  Gen.  410]  I  161 

Congressional  Debates,  Committee  Hearings 
and  Reports : 

Debates  in  the  First  Congress.  [R.  601 ;  Com¬ 
mission’s  Exhibit  No.  26]  29-30,207-213 

House  Report  No.  1318,  74th  Congress,  1st 

Session  .  171,178-179,183 

Senate  Report  No.  621,  74th  Congress,  1st 

Session  .  172,179,183, 

Hearings  before  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  House  of 
Representatives,  74th  Congress,  1st  Ses¬ 
sion,  on  H.  R.  5423 

179, 180, 181-182, 182, 183, 184|,  187 

Federal  Power  Commission  Reports : 

Federal  Power  Commission  3d  Annual  Re¬ 
port  .  118, 119 

Federal  Power  Commission  4th  Annual  Re- 

port  .  118, 119. 120 

Federal  Power  Commission  5th  Annual  Re¬ 
port  .  118 

Federal  Power  Commission  10th  Annual  Re¬ 
port  .  118, 120, 121, 159 


184 


XXII 


Messages  of  the  President: 

Veto  message  of  President  Theodore  Roose¬ 
velt,  March  3,  1903.  [36  Congressional 

Record  3071] . 

Veto  message  of  President  Theodore  Roose¬ 
velt,  April  13,  1908.  [42  Congressional 

Record  4698] . 

Miscellaneous  Reports  (Other  than  War  De¬ 
partment  ) : 

Report  by  Secretary  of  the  Treasury  Galla¬ 
tin  on  Roads  and  Canals,  April  4, 1808  ( La- 
trobe’s  Report  Appended) .  [R.  1592;  Ex¬ 

hibit  No.  92.  10th  Congress,  1st  Session] 

19, 213, 216-217, 218-220 

Report  of  B.  Henry  Latrobe  to  Secretary 
of  the  Treasury  Gallatin,  March  16, 

1808.  [R.  1731;  Exhibit  No.  92]  216-217, 218-220 

Census  Office  Report  on  Water  Power  of 
the  United  States,  1885 .  89 

Report  of  Commissioner  of  Corporations  on 
Transportation  by  Water  in  the  United 
States,  July  12,  1909  .  90 

War  Department  Reports  and  Surveys: 

March  13, 1787,  Report  of  Secretary  of  War. 

[R.  1879;  Exhibit  No.  99]  .  30-31 

January  28,  1834,  House  Document  No.  69, 

23d  Congress,  1st  Session.  Letter  of  Sec¬ 
retary  of  War  transmitting  Report  of 
Major  H.  Bache  on  the  Survey  of  the  Wil¬ 


liamsport  and  Elmyra  Railroad — 1833. 

[R.  304;  Commission’s  Exhibit  No.  14]  75-76 

Report  of  Major  H.  Bache  on  the  Survey 
of  the  Williamsport  and  Elmyra  Rail¬ 
road-1833.  [R.  305] .  75-76 
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February  3,  1880,  Senate  Document  No.  72, 

46th  Congress,  2d  Session,  February  9, 

1880.  Report  of  General  Wright,  Chief 
of  Engineers,  submitting  Reports  of  Colo¬ 
nel  Macomb  and  Mr.  James  Worrall.  [R. 

311;  Commission’s  Exhibit  No.  15] 

42,  75,  76,  7f ,  78 

January  22,  1880,  Report  of  Colonel  Ma¬ 
comb.  [R.  313]  .  42,  76 

December  2,  1879,  Report  of  Mr.  James 
Worrall.  [R.  314]  .  77, 78 


January  17,  1884,  Senate  Document  No.  59, 
48th  Congress,  1st  Session,  p.  13.  Letter 
of  Secretary  of  War  transmitting  Report 
of  Lieutenant  Colonel  Weitzel  on  a  Sur¬ 
vey  of  the  North  Branch  of  the  Susque¬ 
hanna  from  Pittston  to  Athens  by  Mr. 
Dager.  [Listed  in  Commission’s  Exhibit 
No.  13  ( R.  303 )  and  Cited  in  the  Commis¬ 
sion’s  Opinion  (R.  204-205),  but  not  of¬ 
fered  in  evidence]  . 
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Report  of  Lieutenant  Colonel  Weitzel  78-79, 127 
March  3.  1883,  Report  of  Mr.  Dager  ^9-80 


January  3,  1885,  House  Document  No.  71, 
48th  Congress,  2d  Session,  January  6, 
1885.  Report  of  Chief  of  Engineers  of  the 
Results  of  the  Examination  of  Localities 
found  by  the  Local  Engineer  to  be  not 
Worthy  of  Improvement,  including  a  Re¬ 
port  dated  October  18,  1884  of  Major 
Heuer  on  the  Examination  of  the  West 
Branch  of  the  Susquehanna  between  Salt 
Lick  and  Buttermilk  Falls.  [R.  1586; 


Commission’s  Exhibit  No.  85] .  80 

October  18,  1884,  Report  of  Major  Heuer 
on  Examination  of  the  West  Branch  of 
the  Susquehanna  between  Salt  Lick 
and  Buttermilk  Falls.  [R.  1587] .  80-81 
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December  29,  1890,  House  Document  No. 

136,  51st  Congress,  2d  Session.  Letter  of 
the  Chief  of  Engineers  to  the  Secretary  of 
War  submitting  a  Report  of  Major  Ray¬ 
mond  dated  December  20,  1890  on  an  Ex¬ 
amination  of  the  West  Branch  of  the  Sus¬ 
quehanna.  [R.  1835;  Exhibit  No.  95]  52,  54 

December  20,  1890,  Report  of  Major  Ray¬ 
mond  on  an  Examination  of  the  West 
Branch  of  the  Susquehanna.  [R.  1836]  52-54,  81 

January  4,  1892,  House  Document  No.  52, 

52d  Congress,  1st  Session.  Letter  of  Gen¬ 
eral  Casey,  Chief  of  Engineers,  accom¬ 
panying  Reports  on  Proposed  Improve¬ 
ments  to  Prevent  Damage  by  Ice  Gorges 
in  the  Vicinity  of  Port  Deposit  and  Havre 
de  Grace.  [R.  333;  Commission’s  Exhibit 
No.  16]  .  72,81 

December  1,  1894,  House  Document  No.  29, 

53d  Congress,  3d  Session.  Report  of  Gen¬ 
eral  Casey,  Chief  of  Engineers,  of  an  Ex¬ 
amination  by  Major  Raymond  of  the  Sus¬ 
quehanna  between  Nanticoke  and  Pitts- 
ton.  TR-  343,  344:  Commission’s  Exhibit 
No.  17]  .  82 

October  23,  1894,  Report  of  Major  Ray¬ 
mond  to  Chief  of  Engineers.  [R.  344]  82-83 

December  18,  1903,  House  Document  No. 

219,  58th  Congress,  2d  Session.  Letter  of 
Secretary  of  War  submitting  Report  of 
General  Gillespie,  Chief  of  Engineers, 
dated  December  16,  1903  on  an  Examina¬ 
tion  of  the  Susquehanna  below  Northum¬ 
berland  made  by  Colonel  Smith  and  his 
assistant,  Mr.  Miner,  pursuant  to  the 
Rivers  and  Harbors  Act  of  June  13,  1902. 

[R.  347;  Commission’s  Exhibit  No.  18] 

40,  71,  83, 156 
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December  9,  1903,  Report  of  General  Gil¬ 
lespie  on  an  Examination  of  the  Sus¬ 
quehanna  below  Northumberland  by 
Colonel  Smith  and  Mr.  Miner.  [R.  348] 

September  22,  1902,  Report  of  Colonel 
Jared  A.  Smith  to  General  Gillespie  on 
a  Preliminary  Examination  of  the  Sus¬ 
quehanna  below  Northumberland.  [R. 

348]  .  40,41-42,43 

September  18,  1902,  Report  of  Mr.  C.  A. 

Miner  to  Colonel  Jared  A.  Smith.  [R. 

351]  .  40, 43, 44-51 

September  15,  1902,  House  Document  No.  j 
197,  58th  Congress,  2d  Session.  Report  of 
Colonel  Jared  A.  Smith  on  an  Examina¬ 
tion  of  the  Susquehanna  near  Wilkes- 
barre.  [R.  1572,  1574;  Commission’s  Ex¬ 
hibit  No.  83] . 


83 


February  24,  1903,  Endorsement  of  Board 
of  Engineers  for  Rivers  and  Harbors  on 
Report  of  Colonel  Smith  on  an  Exami¬ 
nation  of  the  Susquehanna  near  Wilkes- 
barre.  [R.  1581] . 


83 


Report  of  Chief  of  Engineers  for  fiscal  year 
ending  June  30,  1904.  [House  Document 
No.  2;  58th  Congress,  3d  Session;  Annual 
Reports  of  War  Department  for  fiscal  year 
ended  June  30,  1904,  Vol.  V,  Report  of  the 
Chief  of  Engineers,  Part  1,  pages  711,  713, 

718]  .  105-1061157 


Report  of  Chief  of  Engineers  for  fiscal  year 
ended  June  30,  1907  .  106, 107 


Report  of  Chief  of  Engineers  for  fiscal  year 
ended  June  30,  1909  .  107, 108[  157 


157 
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January  4,  1912,  House  Document  No.  396, 

62d  Congress,  2d  Session,  January  8,  1912. 

Letter  of  Acting  Chief  of  Engineers  trans¬ 
mitting  Report  dated  August  8,  1911  by 
Colonel  Casey  on  an  Examination  of  the 
Susquehanna  with  reference  to  the  Pro¬ 
posed  Widening  and  Deepening  of  the 
Channel  at  Havre  de  Grace.  [ R.  1559, 1560 ; 
Commission’s  Exhibit  No.  82]  .  83-87 

August  8, 1911,  Report  of  Colonel  Thomas 
L.  Casey  on  an  Examination  of  the  Sus¬ 
quehanna  with  reference  to  the  Pro¬ 
posed  Widening  and  Deepening  of  the 
Channel  at  Havre  de  Grace.  [R.  1561]  84-85 

August  2,  1917,  House  Document  No.  320, 

65th  Congress,  1st  Session,  August  7, 1917. 

Letter  of  General  Black,  Chief  of  Engi¬ 
neers,  transmitting  Report  by  Colonel 
Biddle  dated  June  17, 1916  on  an  Examina¬ 
tion  of  the  North  Branch  of  the  Susque¬ 
hanna.  [R.  449,  450;  Commission’s  Ex¬ 


hibit  No.  20]  .  87-88 

June  17,  1916,  Report  of  Colonel  Biddle. 

[R.  453] .  88 

March  27,  1917,  Endorsement  of  Board  of 
Engineers  on  Report  of  Colonel  Biddle 
dated  June  17, 1916.  [R.  452] .  88 


January  5,  1926,  House  Document  No.  186, 
69th  Congress,  1st  Session,  January  6, 
1926.  Letter  of  Secretary  of  War  submit¬ 
ting  Letter  of  General  Taylor,  Chief  of 
Engineers,  of  December  30,  1925,  Report 
of  Major  F.  C.  Harrington,  dated  Novem¬ 
ber  1,  1923,  on  Examination  and  Survey 
of  the  Susquehanna  from  Harrisburg  to 
the  Mouth,  authorized  by  the  River  and 
Harbor  Act  of  March  2,  1919,  Report  of 
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Colonel  J.  P.  Jervey,  dated  September  20, 

1920,  and  Reports  of  Board  of  Engineers 
for  Rivers  and  Harbors,  dated  November 
16,  1920.  [R.  363;  Commission’s  Exhibit 
No.  19]  40, 42, 43,  54, 56,  57,  88, 132, 158, 
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December  30, 1925,  Letter  of  General  Tay¬ 
lor,  Chief  of  Engineers.  [R.  364] 

42, 43,  54,  57-58 

November  1,  1923,  Report  of  Major  F.  C. 
Harrington  to  Chief  of  Engineers.  [R. 

382]  42,  43,  54,  59-70, 132, 159 


September  20,  1920,  Report  of  Colonel  J. 
P.  Jervey.  [R.373] . 


54-55 


November  16,  1920,  Report  of  Board  of 
Engineers  for  Rivers  and  Harbors  to 
the  Chief  of  Engineers.  [R.  380] 

58-59,  71-72, 158 

June  28,  1926,  House  Document  No.  647, 

69th  Congress,  2d  Session,  January  13, 

1927.  Report  to  the  Chief  of  Engineers  on 
a  Survey  of  the  North  Branch  of  the  Sus¬ 
quehanna  with  a  View  to  Flood  Control. 

[R.  503,  513;  Commission’s  Exhibit  No. 

22]  .  88 


July  21,  1937,  House  Document  No.  322, 

75th  Congress,  1st  Session.  Report  of 
General  Markham,  Chief  of  Engineers, 
transmitting  Report  of  Colonel  Earl  I. 

Brown,  dated  April  29,  1937  on  Examina¬ 
tion  and  Survey  of  the  Upper  Chesapeake 
Bay  and  Susquehanna  River  at  Havre  de 
Grace.  [R.  564,  565;  Commission’s  Ex¬ 
hibit  No.  24] .  8p-89 

April  29,  1937,  Report  of  Colonel  Earl  I. 

Brown  to  Chief  of  Engineers.  [R.  570]  89 


Pennsylvania. 
Archives : 
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Series  IV,  Vol.  IV,  1789-1817.  Resolution 
appointing  Commissioners.  [R.  1953, 

1959-61;  Exhibit  No.  109]  .  229 

Series  IV,  Vol.  V,  1819-1831.  Correspond¬ 
ence  relative  to  obstructions  in  the  Sus¬ 
quehanna  at  Conowingo  Falls.  [R.  1961; 

Exhibit  No.  110] .  226,231 


Legislative  Journals: 

House  Journal: 

Pennsylvania  House  Journal,  1802-1803. 

[R.  1523;  Commission’s  Exhibit  No.  79. 

R.  1969;  Exhibit  No.  Ill]  224 

Pennsylvania  House  Journal,  1816-1817. 

[R.  1973;  Exhibit  No.  112]  229 

Pennsylvania  House  Journal,  1817-1818. 

[R.  1976;  Exhibit  No.  113]  .  229,230 

Pennsylvania  House  Journal,  1821-1822. 

[R.  1985;  Exhibit  No.  114] .  231 

Pennsylvania  House  Journal,  1823-1824. 

[R.  2016;  Exhibit  No.  115]  231, 233-234 

Pennsylvania  House  Journal,  1824-1825. 

[R.  2023;  Exhibit  No.  116]  234 

Pennsylvania  House  Journal,  1826-1827. 

[R.  2039;  Exhibit  No.  118]  234 

Pennsylvania  House  Journal,  1827-1828. 

[R.  2053;  Exhibit  No.  119.  R.  2057;  Ex¬ 
hibit  No.  120] . 234,  235,  239-240 

Senate  Journal: 

Pennsylvania  Senate  Journal,  1825-1826. 

[R.  2033;  Exhibit  No.  117]  234,  235 

Pennsylvania  Senate  Journal,  1830-1831. 

[R.  2066;  Exhibit  No.  122] .  33,  241,  242 
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Reports  to  State  authorities : 


PA' 


Report  of  B.  Henry  Latrobe  to  the  Gov¬ 
ernor  of  Pennsylvania,  November  24, 

1801.  rR.  2259;  Exhibit  No.  164.  R. 

2266;  Exhibit  No.  165,  appendix  pub¬ 
lished  in  the  Aurora,  March  30, 1802] 

217-218, 221-224 

Report  of  Pennsylvania  Commissioners, 
December  20,  1823.  [R.  2016;  Exhibit 
No.  115.  Pennsylvania  House  Journal, 

1823- 1824]  .  231, 233-234 

Report  of  Pennsylvania  Commissioners, 

December  18,  1824.  [R.  2023;  Exhibit 

No.  116.  Pennsylvania  House  Journal, 

1824- 18251  .  2|34 

Report  of  Pennsylvania  Commissioners, 

November  17,  1825.  [R.  2033;  Exhibit 
No.  117.  Pennsylvania  Senate  Journal, 

1825- 1826]  . 234-235 

Report  of  Pennsylvania  Commissioners, 

November  22,  1826.  [R.  2039;  Exhibit 
No.  118.  Pennsylvania  House  Journal, 

1826- 1827]  .  234 

Report  of  Pennsylvania  Commissioners, 

January  14, 1828.  [R.  2053;  Exhibit  No. 

119.  Pennsylvania  House  Journal,  1827- 

1828]  . .  234,235 

Report  of  Charles  Trcziyulny,  March  5, 

1827.  [R.  2092;  Exhibit  No.  126] 

32-33,  55-56, 238-239 

Pennsylvania  Water  Supply  Commission, 

Water  Resources  Inventory  Report, 

Part  IX,  Navigation  (1916).  [R.  1280; 

Commission’s  Exhibit  No.  56]  .  51,  52, 214 

Pennsylvania  Water  Supply  Commission, 

Water  Resources  Inventory  Report, 

Part  VII,  Water  Power  (1917).  [R. 

1551;  Commission’s  Exhibit  No.  811  55,!  59 
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Susquehanna  Canal  Company  Reports: 

Report  of  Governor  and  Directors  to  the 
proprietors  of  the  Susquehanna  Canal, 

October  25,  1802.  [R.  2251;  Exhibit  No. 

164]  . 

Report  of  Charles  T.  Whippo  to  the  Penn¬ 
sylvania  Canal  Commissioners,  Decem¬ 
ber,  1817  [1827  ?].  [R.  2061;  Exhibit 

No.  120,  Pennsylvania  House  Journal, 
1827-1828]  . 

Maryland. 

Reports  of  Susquehanna  Commissioners  to 

Mayor  and  City  Council: 

Report  of  Susquehanna  Commissioners 
to  Mayor  and  City  Council  of  Baltimore, 

January  20,  1824.  [R.  2072] .  234 

Report  of  Susquehanna  Commissioners  to 
Mayor  and  City  Council  of  Baltimore, 

August  30,  1824.  [R.  2071;  Exhibit  No. 

123]  .  234 

Report  of  Susquehanna  Commissioners  to 
Mayor  and  City  Council  of  Baltimore, 

January  14, 1825.  [R.  2076;  Exhibit  No. 

123]  .  32, 231, 234,  236 

Report  of  Susquehanna  Commissioners  to 
Mayor  and  City  Council  of  Baltimore, 

January  18, 1826.  [R.  2084;  Exhibit  No. 

124.  Niles’  Weekly  Register,  February 

11,  1826]  .  234,  236-237, 238 

Legislative  Proceedings: 

Votes  and  proceedings  of  the  Maryland 
House  of  Delegates,  1801.  [R.  1921;  Ex¬ 
hibit  No.  103] . 

Votes  and  proceedings  of  the  Maryland 
Senate,  1801.  [R.  1923;  Exhibit  No. 

104]  . 
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225 
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Votes  and  proceedings  of  the  Maryland 
House  of  Delegates,  1802.  [R.  1926; 

Exhibit  No.  105] .  225 

Votes  and  proceedings  of  the  Maryland 
Senate,  1817.  [R.  1931;  Exhibit  No.  106. 

Report  of  Commissioners  to  Senate] 

229, 230,231 

Votes  and  proceedings  of  the  Maryland 
Senate,  1821.  [R.  1936;  Exhibit  No.  107. 
Committee  Report  to  Senate,  Thurs¬ 
day,  February  7,  1822] .  226{227 

Votes  and  proceedings  of  the  Maryland 
House  of  Delegates,  1821.  [R.  1939;  Ex¬ 
hibit  No.  108.  Committee  Reports  to 
House  of  Delegates,  Friday,  January  4, 

1822  and  Tuesday.  February  19,  1822] 

32,  126-127,  213-214,  226,  227-228,  23^233 

Reports  of  the  Susquehanna  Canal  Com¬ 
pany: 

Annual  Report  of  the  Susquehanna  Canal 
Company,  May  13,  1839.  [R.  956;  Com¬ 
mission’s  Exhibit  No.  34] .  52 

Annual  Report  of  the  Susquehanna  and 
Tide-Water  Canals,  May  10,  1847.  [R. 

968;  Commission’s  Exhibit  No.  35]  52 

Annual  Report  of  the  Susquehanna  and 
Tide-Water  Canal  Companies,  May  14, 

1849.  [R.  975;  Commission’s  Exhibit 

No.  36]  .  52 

Texts. 

The  Aurora  (Philadelphia)  March  30, 1802.  [R.  j 
2267;  Exhibit  No.  165;  appendix  to  Latrobe 

Report]  .  217-218, 221-024 

Condy,  Jonathan  W.  [?] — Description  of  the 
River  Susquehanna  (1796).  [R.  1070a;  Com¬ 
mission’s  Exhibit  No.  45]  122,  123,  124, 
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Godcharles,  Frederic  A. — Daily  Stories  of  Penn¬ 
sylvania.  [R.  1037;  Commission’s  Exhibit  No. 

42]  .  32,237-238 

Hall,  Clayton  C. — Narratives  of  Early  Mary¬ 
land,  1633-1684  (edited  for  Maryland  Histor¬ 
ical  Society)  .  16 

1  Kent  455 .  184 


Narratives  of  Early  Maryland,  1633-1684  ( edited 
by  Clayton  C.  Hall  of  the  Maryland  Historical 

Society)  .  16 

Niles’  Weekly  Register,  Baltimore,  February  11, 

1826  ( Report  of  Susquehanna  Commissioners 
to  Mayor  and  City  Council  of  Baltimore,  Janu¬ 
ary  18,  1826).  [R.  2084;  Exhibit  No.  124] 

234, 236-237, 238 

Niles’  Weekly  Register,  Baltimore,  July  5,  1845. 

[R.  2132;  Exhibit  No.  132]  214 

Price’s  Index  to  Local  Legislature,  page  1032  23 

A  Relation  of  Maryland  (London,  1635.  Repub¬ 
lished  by  Scribner,  1910) .  16 

Silver,  Albert  P. — Article  read  before  the  Hart¬ 
ford  Historical  Society  ( 1888 ) .  [R.  1051 ;  Com¬ 
mission’s  Exhibit  No.  441  123,124,125,213 

Story,  Constitution,  §1398  .  184 

33  U.  S.  C.  A.,  Section  502,  Historical  note  157 

Wigmore  on  Evidence — 3rd  edition  1940  125-126 


•  ♦ 


t 


* 


V 


# 

> 


l  « 


•* 


United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  7599. 


PENNSYLVANIA  WATER  &  POWER  COMPANY, 

A  CORPORATION,  PETITIONER, 

VS. 

FEDERAL  POWER  COMMISSION. 


Petition  for  Review  of  an  Order  of  the  Federal 
Power  Commission. 


BRIEF  FOR  PENNSYLVANIA  WATER  & 
POWER  COMPANY,  PETITIONER. 


This  is  a  petition  for  review  [R.  1-23]  of  an  order  of  |he 
Federal  Power  Commission  [R.  215]  requiring  petitioner 
to  file  an  application  for  a  license  under  the  Federal 
Power  Act  to  operate  and  maintain,  in  the  Susquehanna 
river  at  Holtwood,  Pennsylvania,  its  dam  and  power 
plant,  which  it  has  operated  and  maintained  for  more 
than  thirty  years.  [Re  Pennsylvania  Water  &  Povjer 
Co.,  31  PUR  (NS)  1]. 


The  Federal  Power  Commission  will  be  referred  to  as 
the  Commission. 

The  Appendix  to  this  brief,  a  separate  volume  con¬ 
taining  the  text  of  statutes  quoted  or  cited  in  the  brief, 
will  be  referred  to  thus:  [A.  1-125]. 
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THE  QUESTIONS. 

The  ultimate  questions  presented  are: 

I.  Was  petitioner’s  dam  constructed,  from  1905  to 
1910,  has  it  been  maintained  and  operated  ever  since, 
and  is  it  now  maintained  and  operated,  in  the  Susque¬ 
hanna  River,  contrary  to  law,  viz.,  to  the  provisions  of 
Sections  9  and  10  of  the  Rivers  and  Harbors  Act  of  1899? 
The  answer  is  “No”,  if  it  was  constructed  either  (1)  in 
non-navigable  water  or  (2)  with  the  consent  (prior  or 
subsequent)  of  Congress. 

II.  If  so,  is  the  Commission  authorized,  (a)  in  any 
circumstances  or  ( b )  specifically,  on  the  present  record, 
( 1 )  to  stop  the  maintenance  and  operation  of  petitioner’s 
dam,  or  (2)  particularly,  to  order  petitioner  to  apply 
for  a  license  under  the  Federal  Power  Act? 

These  ultimate  questions  involve,  directly  or  incident¬ 
ally,  a  number  of  separate  questions  of  substantive  law 
or  jurisdiction. 


JURISDICTION. 

The  Commission  asserts  jurisdiction  to  make  the  order 
in  question  under  Section  4(g)  of  the  Federal  Power 
Act  [R.  201],  which  provides: 

“Sec.  4.  The  Commission  is  hereby  authorized 
and  empowered — 

****** 

“(g)  Upon  its  own  motion  to  order  an  investiga¬ 
tion  of  any  occupancy  of,  or  evidenced  intention  to 
occupy,  for  the  purpose  of  developing  electric 
power,  public  lands,  reservations,  or  streams  or 
other  bodies  of  water  over  which  Congress  has  juris¬ 
diction  under  its  authority  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States 
by  any  person,  corporation,  state  or  municipality 
and  to  issue  such  order  as  it  may  find  appropriate, 
expedient,  and  in  the  public  interest  to  conserve 
and  utilize  the  navigation  and  water-power  re- 
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sources  of  the  region.”  [Federal  Water  Power  Act, 
June  10,  1920,  c.  285,  §4,  41  Stat.  1063;  as  amended, 
August  26,  1935,  c.  687,  Title  II,  49  Stat.  838f  §797, 
Title  16,  U.  S.  C.]  [A.  17]. 

Petitioner  disputes  and  denies  the  Commission’s  j  juris¬ 
diction  to  make  the  order — or  any  order  stopping  the 
operation  and  maintenance  of  its  dam  [K.  19-22]. | 

This  Court’s  jurisdiction  (if  any)  is  conferred  by  Sec¬ 
tion  313(b)  of  the  Federal  Power  Act  [§825  1,  Title  16, 
U.  S.  C.],  which  provides: 

“Sec.  313  (a)  *  *  * 

“(b)  Any  party  to  a  proceeding  under  this  Act 
aggrieved  by  an  order  issued  by  the  Commission  in 
such  proceeding  may  obtain  a  review  of  such  iorder 
*  *  *  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  by  filing  in  such  court,  \irithin 
sixty  days  after  the  order  of  the  Commission  upon 
the  application  for  rehearing,  a  written  petition 
praying  that  the  order  of  the  Commission  be  modi¬ 
fied  or  set  aside  in  whole  or  in  part.  *  *  *  Upqn  the 
filing  of  such  transcript  such  court  shall  haVe  ex¬ 
clusive  jurisdiction  to  affirm,  modify,  or  set  aside 
such  order  in  whole  or  in  part.  *  *  *  The  finding 
of  the  Commission  as  to  the  facts,  if  supported  by 
substantial  evidence,  shall  be  conclusive.  *  *  * 
“(c)  *  *  *”  [A.  201. 

Petitioner  ( after  denial  by  the  Commission  of  its  appli¬ 
cation  for  rehearing  [R.  230-2311)  simultaneously  filed 
( 1 )  its  petition  for  review  in  this  Court  and  ( 2 )  a  com¬ 
plaint  in  the  District  Court  for  the  District  of  Colurjnbia, 
against  the  Commission  and  the  Attorney  General  for 
injunction  and  declaratory  judgment  in  respect  of  the 
Commission’s  order.  Petitioner  maintains  (and  the 
Commission’s  counsel  apparently  concedes)  that!  the 
Commission’s  order  involves  questions  which  are  essen¬ 
tially  judicial  questions — questions  of  land  title  between 
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the  Government  and  a  riparian  owner  [R.  14rl5,  39,  21, 
219],  and  that  petitioner  is  entitled  to  the  independent 
judgment  of  a  Court  on  such  essentially  judicial  ques¬ 
tions  [R.  22-23.  Infra ,  185-187].  [Crowell  v.  Benson,  285 
U.  S.  22,  56-61;  Ng  Fung  Ho  v.  White,  259  U.  S.  276,  282- 
285;  United  States  v.  Appalachian  Electric  Power  Co., 
4  Cir.  107  F.  2d  769,  791;  Prentis  v.  Atlantic  Coast  Line, 
211  U.  S.  210,  226.] 

If  this  Court’s  jurisdiction  does  not  extend  to  such 
full  judicial  review  of  the  Commission’s  order, 
either  (1)  because  Section  313(b)  [supra,  3]  provides 
only  a  more  limited  judicial  review  or  (2)  because  the 
Commission’s  so-called  order  so  palpably  exceeds — or 
falls  short  of — its  powers  and  jurisdiction  as  not  to  con¬ 
stitute  an  “order”  that  is  reviewable  under  Section 
313(b)  [Shannahan  v.  United  States,  303  U.  S.  596,  603], 
then  in  either  event  petitioner  must  invoke  the  general 
equity  jurisdiction  of  the  District  Court  to  obtain  such 
full  review.  [Shields  v.  Utah  Idaho  R.  Co.,  305  U.  S.  177, 
182-184;  Utah  Fuel  Co.  v.  Bituminous  Coal  Commission, 
306  U.  S.  56,  59-60].  In  the  absence  of  authoritative  ju¬ 
dicial  decisions  on  these  jurisdictional  questions,  peti¬ 
tioner  necessarily  invokes  both  jurisdictions,  expressly 
reserving  all  rights  in  the  District  Court  notwithstand¬ 
ing  its  petition  for  review  in  this  Court.  [R.  22-23]. 

This  proceeding  before  the  Commission  was  initiated 
(without  any  pleadings)  by  an  order  of  the  Commission, 
dated  September  2,  1938,  reciting  that  petitioner  “oper¬ 
ates  and  maintains,  for  the  purpose  of  developing  elec¬ 
tric  power”,  its  “dam,  reservoir,  power  house  and  other 
works  incidental  thereto  across  and  in  the  Susquehanna 
River  at  McCalls  Ferry,  near  Holtwood,  Pennsylvania, 
commonly  called  the  Holtwood  development”,  and  that 
“the  Susquehanna  River  is  a  navigable  water  of  the 
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United  States  from  and  above  the  reservoir  so  operated 
to  its  mouth  in  the  Chesapeake  Bay”,  and  requiring  peti¬ 
tioner  to  show  cause  “why  appropriate  proceedings 
should  not  be  instituted  against”  it  “for  operatingj  and 
maintaining  the  said  Holtwood  development,  without  a 
license  granted  pursuant  to  the  Federal  Power  Act  or 
a  permit  or  valid  existing  right-of-way  granted  prior 
to  June  10,  1920”.  [R.  27-28].  Petitioner  filed  an  an¬ 

swer,  denying  that  the  Susquehanna  is  a  navigable 
water  of  the  United  States  from  above  petitioner’s'  res¬ 
ervoir  to  the  Chesapeake  Bay  or  at  the  site  of  the  Holt- 
wood  development,  and  averring  “that  in  any  ejvent 
there  is  no  occasion  for  any  proceedings  against  it  for 
operating  or  maintaining  the  Holtwood  development”, 
and  that  the  Commission  “has  no  jurisdiction  over”  it 
“to  institute  any  such  proceedings  against  it”.  [R.  28]. 
On  November  1,  1938,  the  Commission  issued  an  order, 
reciting  the  previous  order  and  petitioner’s  answeif,  in¬ 
stituting  “an  investigation  *  *  *  to  determine  all  facts, 
conditions,  or  matters  relating  to  the  navigability  of  the 
Susquehanna  River,  and  the  authority  under  which:  the 
Holtwood  development  is  maintained  and  operated  in 
said  river;  and  whether  an  order  of  the  Commissiori  ap¬ 
propriate,  expedient  and  in  the  public  interest  should  be 
issued  to  conserve  and  utilize  the  navigation  and  Water 
power  resources  of  said  region”,  and  fixing  a  date  for  “a 
public  hearing  *  *  *  to  ascertain  all  facts  pertaining  to 
this  investigation  and  to  any  other  issues  raised  by  the 
order  to  show  cause  and  the  answer  thereto”,  [r]  29- 
30]. 

At  the  hearing  before  an  examiner  petitioner  asked 
that  the  Commission’s  counsel  disclose  (or  be  required 
to  disclose)  the  legal  nature  and  purpose  of  the  heajring 
and  the  proceeding,  particularly  whether  the  purpose 


t 


was  (1)  merely  to  determine  whether  or  not  some  ap¬ 
propriate  proceeding  should  be  instituted  in  some  ap¬ 
propriate  court  to  stop  maintenance  of  the  dam  or  (2) 
to  assert  and  exercise  any  alleged  jurisdiction  of  the 
Commission  itself  to  order  maintenance  of  the  dam 
stopped  or  to  decide  any  question  which  would  be  bind¬ 
ing  on  petitioner  in  any  present  or  future  proceeding  to 
stop  maintenance  of  the  dam.  The  Commission’s  coun¬ 
sel  refused  to  make  (and  the  examiner  refused  to  re¬ 
quire)  any  such  disclosure  of  the  legal  nature  or  pur¬ 
pose  of  the  hearing  and  the  proceedings.  [R.  13-15, 
33-40]. 

At  the  conclusion  of  the  hearing  petitioner  requested, 
inter  alia,  a  finding  of  fact  “that  destruction  of  the  Holt- 
wood  development  or  cessation  of  its  maintenance  and 
operation  would  not  be  in  the  public  interest  to  conserve 
and  utilize  navigation”  and  a  ruling  that  there  is  no  sub¬ 
stantial  evidence  to  the  contrary.  [R.  228,  22].  The  Com¬ 
mission  in  its  opinion  says: 

“It  has  been  suggested  that  the  Commission  may 
require  that  the  project  be  removed  or  entirely  re¬ 
constructed.  There  is  nothing  in  the  record,  how¬ 
ever,  which  would  support  a  conclusion  that  such 
an  order  would  be  expedient  and  in  the  public  in¬ 
terest  in  this  case.  We  therefore  conclude  that  an 
appropriate  order  in  this  case  is  an  order  requiring 
the  respondent  There  petitioner]  to  apply  for  a 
standard  form  license  under  the  Act.”  [R.  207]. 

Thereupon  the  Commission  issued  its  order  that  peti¬ 
tioner  “file  with  the  Commission  an  application  in  ac 
cordance  with  the  Rules  of  Practice  and  Regulations  of 
the  Commission  for  a  license  under  the  Federal  Power 
Act  to  operate  and  maintain  the  Holtwood  project”.  [R. 
215]. 


Nothing  in  the  Federal  Power  Act  or  any  other  statute 
authorizes  the  Commission  to  order  anybody  to  take — 
or  apply  for — a  license.  Nothing  in  these  proceedings 
before  the  Commission’s  order  disclosed  any  intention 
to  make  such  an  order. 

For  reasons  specifically  stated  [ infra ,  134-137]  peti¬ 
tioner  denies  the  Commission’s  authority  to  make  this 
order.  [R.  19-22,  216-220]. 

STATEMENT  OF  THE  CASE. 

Petitioner  is  a  Pennsylvania  corporation,  incorporated 
on  January  13,  1910  by  the  purchasers  at  foreclosure  of 
the  property  and  franchises  of  McCall  Ferry  Ppwer 
Company.  Since  October,  1910,  petitioner  has  owfried, 
maintained  and  operated,  for  the  purpose  of  develdping 
electric  power,  a  dam,  reservoir,  power  house  and  other 
incidental  works  across  and  in  the  Susquehanna  River, 
at  Holtwood,  near  McCall’s  Ferry,  Pennsylvania.  The 
Holtwood  development  was  constructed  by  petitioner 
and  its  predecessor,  McCall  Ferry  Power  Company, 
and  the  receiver  of  that  company,  at  a  cost  of  milliohs  of 
dollars,  in  the  exercise  of  their  rights  as  owners  of  land 
on  both  banks  of  the  Susquehanna,  under  the  Pennsyl¬ 
vania  Mill  Dam  Act  of  1803  and  other  applicable  Penn¬ 
sylvania  laws  and  proceedings  under  them.  Construc¬ 
tion  of  the  dam  was  begun  in  1905.  The  dam  was  Com¬ 
pleted  and  the  first  unit  put  in  operation  in  Octdber, 

1910 — the  eighth  in  1914.  McCall  Ferry  Power  Com- 

! 

pany  got  into  financial  difficulties  in  October,  19017,  at 
the  time  of  the  failure  of  the  Knickerbocker  Trust  Com- 
pany.  In  July,  1909,  a  receiver  was  appointed.  Thd  in¬ 
corporation  of  petitioner  was  a  reorganization  through 
the  bondholders  of  the  old  corporation.  The  reorgahiza- 
tion  included  provision  for  the  necessary  monies  to  finish 


construction.  Between  November,  1909  and  October, 
1910  $2,000,000  or  $3,000,000  was  expended  for  this  pur¬ 
pose.  [R.  1-2,  207-208,  127-130]. 

Additional  generating  units  required  additional  ex¬ 
penditures.  In  1923  two  additional  20,000  horsepower 
units  were  proposed,  to  effect  a  net  increase,  in  total 
capacity,  of  30,000  horsepower — from  110,000  to  140,000 — 
at  a  cost  of  $2,500,000.  These  two  additional  units  have 
been  installed.  The  ten  units,  and  two  exciter  electric 
units,  have  a  capacity  of  about  150,000  horsepower. 
[Commission’s  Exhibit  No.  19,  R.  393,  396,  420-421;  infra, 
60,  63-64,  68.  R.  133]. 

"  The  Susquehanna  River. 

The  Holtwood  dam  is  about  24.5  miles  above  the 
mouth  of  the  Susquehanna,  19.5  miles  above  tidewater, 
9.5  miles  above  Mason  and  Dixon’s  line,  18  miles  below 
Columbia  and  Wrightsville  and  35.5  miles  below  Mid¬ 
dletown.  [Commission’s  Exhibit  No.  5,  not  printed;  R. 
447,  Commission’s  Exhibit  No.  19]. 

In  1905,  when  construction  of  the  Holtwood  dam  was 
begun,  there  was  no  navigation  on  the  lower  Susque¬ 
hanna  (between  Columbia  and  tidewater)  [R.  130-131, 
139].  There  is  none  now.  There  never  has  been  any, 
unless  the  raft  and  ark  traffic  that  began  and  ended 
in  the  Nineteenth  Century  could  properly  be  called  navi¬ 
gation.  In  1905  rafts  and  arks  had  disappeared  from  the 
river,  arks  in  1871  or  earlier.  No  witness  in  the  in¬ 
stant  case  can  remember  ever  having  seen  an  ark  go 
down  the  river;  one  witness  “guesses”  he  has  seen  them. 
[R.  69,  72,  80.  Cf.  record  in  Harlow  case  (Exhibit  No. 
88,  not  reprinted),  pp.  205,  242,  259,  263;  230,  232-233,  243; 
218,  227,  228,  242,  342]. 


The  Commission  in  its  opinion  says: 

“Aside  from  the  fact  that  the  river  was  navigable 
water  of  the  United  States  prior  to  the  present 
power  developments,  and  therefore  remained  a 
navigable  water  of  the  United  States,  the  river  in  its 
present  condition  is  suitable  for  transportation  of 
persons  or  property  in  interstate  commerce  and 
therefore  is  navigable  water  of  the  United  States 
within  the  meaning  of  the  Federal  Power  Act.  !  The 
evidence  shows  that  the  only  obstacle  in  the  way  of 
continuous  interstate  navigation,  between  some 
place  above  the  Holt  wood  project  in  Pennsylvania 
and  the  Conowingo  Dam  in  Maryland,  is  the  ^iolt- 
wood  Dam  itself”.  [R.  206]. 

The  Commission  finds  inter  alia: 

“  ( 11 )  The  Holtwood  pool  is  suitable  for  the  trans¬ 
portation  of  persons  or  property  within  the  State 
of  Pennsylvania.  The  Pennsylvania-Maryland  State 
Line  is  at  approximately  mile  15.2.  The  stretcjh  of 
the  river  between  the  Holtwood  Dam  and  the  Cono¬ 
wingo  Dam  is  suitable  for  the  transportation  of 
persons  or  property  in  interstate  commerce  between 
the  States  of  Pennsylvania  and  Maryland.  ;The 
stretch  of  the  river  below  the  Conowingo  Dam  is 
suitable  for  the  transportation  of  persons  or  prop¬ 
erty  in  interstate  commerce  from  the  State  of  Mary¬ 
land  into  the  Chesapeake  Bay  and  to  destinations 
in  other  States.  The  only  obstruction  which  pow 
stands  in  the  way  of  the  Holtwood  pool  being  part 
of  a  navigable  stretch  which  extends  into  the  State 
of  Maryland  is  the  Holtwood  Dam,  and  the  only  ad¬ 
ditional  obstruction  which  now  stands  in  the  way 
of  the  Holtwood  pool  being  part  of  a  navigable 
stretch  extending  from  Pennsylvania  beyond  the 
State  of  Maryland  is  the  Conowingo  Dam.  The  evi¬ 
dence  shows,  and  it  is  a  matter  of  common  knowl¬ 
edge,  that  if  locks  were  constructed  in  the  Holt- 


wood  and  Conowingo  Dams,  navigation  could  be 
conducted  from  the  Holtwood  pool  down  to  and  be¬ 
yond  the  State  of  Maryland.”  [R.  211]. 

These  assertions  and  findings  are  unsupported  by  evi¬ 
dence.  They  are  contrary  to  the  testimony,  the  reports 
of  Army  Engineers  and  other  evidence  [ infra ,  15- 
112].  The  Holtwood  dam  is  not  an  obstruction  to 
potential  navigable  capacity.  In  the  absence  of  the 
dam,  the  Susquehanna  would  not  be  suitable  for  naviga¬ 
tion,  either  in  its  natural  condition  or  after  any  “reason¬ 
able  improvements”.  On  the  other  hand,  if,  at  exorbi¬ 
tant  expense,  the  Susquehanna  ever  should  be  made 
navigable,  the  way  to  make  it  navigable  would  be  to  util¬ 
ize  the  Holtwood  dam,  not  to  destroy  it  [R.  66,  132,  141]. 
In  that  event,  however,  navigation  would  be  obstructed 
by  existing  bridges,  over  the  upper  as  well  as  the  lower 
Susquehanna,  including  bridges  expressly  authorized  by 
Act  of  Congress  since  the  construction  of  the  Holtwood 
dam  and  since  the  passage  of  the  Federal  Water  Power 
Act  [R.  139-141,  143-145;  Exhibit  No.  98,  R.  1873-1877]. 
Like  other  dams  on  the  Susquehanna,  the  Holtwood  dam 
actually  creates  quasi-navigable  capacity  in  the  limited 
sense  that  pleasure  boats  and  similar  craft  can  move 
about  locally  on  the  dam  pool  where  they  could  not  do 
so  on  the  river  in  its  natural  condition. 

In  the  operation  of  its  dam  petitioner  conserves  and 
utilizes  to  the  utmost  the  water-power  resources  avail¬ 
able  to  it.  To  this  end  it  cooperates  with  other  users 
of  water-power.  Its  plant  and  the  plants  of  other  cor¬ 
porations  at  Safe  Harbor  and  Conowingo  are  so  operated 
as  to  get  the  best  over-all  effect  for  all  the  plants.  [R. 
137]. 

Most  of  the  record  in  the  instant  case  and  practically 
all  the  record  in  Mayor  and  City  Council  of  Havre  de 


Grace  vs.  Harlow ,  129  Md.  265,  98  Atl.  852  ( which  is  Ex¬ 
hibit  No.  88  herein  [R.  148-151]  but  has  not  been  re¬ 
printed),  consist  of  testimony  and  exhibits  (and  in  the 
Harlow  case  pleadings)  purporting  to  relate  to  questions 
as  to  navigability  of  the  Susquehanna.  This  evidence 
covers  three  hundred  years  of  political,  economic  and 
legal  history.  Much  of  it  is  only  remotely  (if  ajt  all) 
relevant.  Much  (especially  from  unofficial  sourcjes)  is 
unsubstantial.  There  is  no  conflict  of  substantial  evi¬ 
dence  as  to  facts  material  to  the  questions  now  at  issue. 

The  results  of  three  centuries  are  clearer  than  the 
history  of  these  centuries.  The  history  ( especially  that 
gathered  from  miscellaneous  local  material)  leaves  dis¬ 
tant  details  in  some  obscurity;  it  abounds  in  bjasted 
hopes,  disappointed  expectations,  predictions  gone  jawry, 
political  shifts  and  inconsistencies  on  the  part  of  jstates 
and  individuals.  In  such  material,  hopes  (always  on 
the  eve  of  realization)  are  sometimes  stated  as  jfacts, 
even  when  actual  facts  stated  show  them  to  b4  un¬ 
realized.  None  of  these  circumstances,  singly  of:  col¬ 
lectively,  obscure  the  facts  at  the  end  of  the  history,  as 
to  the  present  condition  or  the  future  potentialities  of 
the  lower  Susquehanna,  either  in  its  natural  condition 
or  after  any  “reasonable  improvements”. 

The  Commission’s  opinion  and  findings  contain  much 
that  is  immaterial  and  irrelevant  to  the  questions  at 
issue,  much  that  is  derived  from  unsubstantial  sources, 
much  that  is  inaccurate — some  of  it  completely  distorted. 
This  can  be  most  conveniently  indicated  (so  far  as  it 
need  be  discussed  at  all)  after  stating  the  material  facts 
and  referring  to  some  of  the  evidence  [infra,  122-133]. 


Summary  of  the  Facts. 

Before  referring  to  any  of  the  evidence  [infra,  15-121], 
the  facts  that  may  now  be  material  may  be  briefly  sum¬ 
marized  : 

The  Commission  finds  inter  alia: 

“(3)  The  Susquehanna  River  has  its  source  in 
Lake  Otsego  in  the  central  part  of  the  State  of  New 
York  and  flows  in  a  general  southerly  direction  ap¬ 
proximately  400  miles  through  the  States  of  New 
York,  Pennsylvania  and  Maryland,  where  it  empties 
into  the  Chesapeake  Bay  at  the  City  of  Havre  de 
Grace,  Maryland.  Its  drainage  area  is  approxi¬ 
mately  27,500  square  miles.  Its  principal  tributaries 
are  the  West  Branch,  125  miles  in  length,  which 
discharges  its  flow  into  the  Susquehanna  River  near 
Sunbury,  Pennsylvania,  approximately  118  miles 
upstream  from  its  mouth,  and  Juniata  River,  which 
lies  west  of  the  main  river  and  discharges  its  flow 
into  the  Susquehanna  River  near  Duncan’s  Island, 
85  miles  upstream  from  its  mouth.”  [R.  208]. 

The  Susquehanna  with  its  tributaries  is  the  longest  river 
on  the  Atlantic  coast  within  the  United  States. 

The  Susquehanna  between  tidewater  and  Columbia,1 
in  its  natural  and  ordinary  condition,  is  not  and 


1  Parts  of  the  Susquehanna  above  Middletown,  in  its 
natural  and  ordinary  condition,  were  navigable  in  fact. 
Much  of  the  evidence  that  it  was  not  navigable  between 
tidewater  and  Columbia  is  also  applicable  to  the  part 
between  Columbia  and  Middletown.  In  the  instant  case 
it  is  immaterial  whether  or  not  it  was  navigible  between 
Columbia  and  Middletown.  In  this  brief,  unless  the 
context  indicates  a  different  meaning,  the  lower  Susque¬ 
hanna  means  the  Susquehanna  from  tidewater  to  Col¬ 
umbia  and  the  upper  Susquehanna  means  the  Susque¬ 
hanna  above  Middletown,  without  reference  in  either 
instance  to  the  part  of  the  river  between  Columbia  and 
Middletown. 


never  has  been  susceptible  to  use  as  a  highway  for 
useful  interstate  commerce.  From  1608,  when  itj  was 
discovered,  until  the  adoption  of  the  Constitution  cjf  the 
United  States,  it  never  was  actually  so  used  either  in  its 
natural  or  ordinary  condition  or  in  any  “improved”  con¬ 
dition.  The  fact  that  it  was  not  navigible  was  generally 
recognized,  though  the  common  (but  not  universal)  be¬ 
lief  was  that  by  artificial  means  it  could  readily  be  made 
navigible. 


By  reason  of  its  slope,  the  extent  of  its  drainage1 


V 


area 


and  the  consequent  wide  variations  in  amount,  <jlepth 
and  velocity  of  the  water  flow,  the  lower  Susquehanna 
can  not,  even  by  artificial  means,  be  made  navigible  for 
useful  interstate  commerce  of  a  substantial  and  perma¬ 
nent  character — except  at  prohibitive  cost.  Belijef  to 
the  contrary  has  been  dispelled  by  geographical  and 
statistical  information,  by  greater  knowledge  of  the 
engineering  problems  involved  and  by  experience  and 
repeated  expenditures  of  public  and  private  effort  and 

i 

money. 

. 

For  many  years  after  1785,  individuals,  private  cor¬ 
porations  and  public  authorities  in  Pennsylvania  and 
Maryland  expended  effort  and  money  in  the  attempt,  by 
artificial  means,  to  make  the  lower  Susquehanna  navi¬ 
gable.  Public  expenditures  on  the  bed  of  the  river  con¬ 
tinued  irregularly  for  more  than  forty  years.  Work  of 
individuals  on  the  bed  of  the  river,  and  public  and  pri¬ 
vate  expenditure  on  canals  along  the  hanks  of  the  river, 
continued  much  longer.  (1)  Paralleling  the  entire  length 
of  the  river,  from  tidewater  to  the  New  York  line j  with 
public  or  private  canals  and  (2)  failure  and  ruin  pf  the 
canals  furnished  (1)  recognition  of  the  unnavigability 
of  the  entire  river  and  (2)  demonstration  of  the  su- 


premacy  of  the  natural  conditions  that  made  it  unnavi- 
gable  over  the  effort  to  create  navigable  capacity  by 
“reasonable  improvements”. 

The  only  fruit  of  such  efFort — a  by-product  of  ( 1 )  the 
attempt,  by  artificial  means,  to  make  the  river  navigable 
and  (2)  the  construction  of  canals  in  recognition  that  it 
could  not  be  made  navigable — was  a  limited  raft  and  ark 
traffic  down  the  river  during  flood  seasons;  no  ascending 
traffic  at  all,  and  none  descending  except  during  flood 
seasons.  This  movement  of  rafts  and  arks,  always  ab¬ 
normally  dangerous  and  expensive,  for  a  time  attained 
large  volume  and  for  half  a  century  was  substantial  in 
volume.  This  physically  and  economically  precarious 
traffic  owed  its  existence  to  temporary  physical  and  eco¬ 
nomic  conditions;  it  disappeared  with  these  transitory 
conditions.  It  did  not  and  could  not  exist  under  original 
natural  conditions;  it  could  not  exist  under  modem  con¬ 
ditions. 

At  present  no  commercial  navigation  at  all  exists  or 
has  existed  for  more  than  50  years  on  the  lower  Susque¬ 
hanna  or  (except  in  disconnected  reaches)  on  the  upper 
Susquehanna,  in  the  natural  and  ordinary  condition  or 
any  artificial  or  improved  conditions  of  the  river.  No 
capacity  for  useful  interstate  commerce  of  a  substan¬ 
tial  character  exists  or  has  existed  for  many  years. 

That  the  lower  Susquehanna  in  its  natural  and 
ordinary  condition  is  not  navigable  in  fact ,  is  attested  by 
the  governmental  action  of  the  United  States  and  the 
states  of  Pennsylvania  and  Maryland  over  the  entire 
period  from  1789  (and  earlier)  to  1905,  before  the  Holt- 
wood  dam  was  built.  In  Pennsylvania  (a)  the  succes¬ 
sive  changes  in  policy  from  prohibition  to  encourage¬ 
ment,  to  abandonment,  of  efforts  to  make  the  Susque- 


hanna  navigable,  and  to  construction  of  canals  and  (b) 
the  long  established  policy  as  to  authorization  of  dams, 
reflect  ( 1 )  recognition  at  the  outset  of  the  fact  that  the 
lower  Susquehanna  in  its  natural  condition  was  ahd  is 
unnavigable,  and  ( 2 )  subsequent  realization  that  id  can¬ 
not  be  made  navigable  for  practical  purposes  thrjough 
any  “reasonable  improvements”.  In  Maryland  recog¬ 
nition  of  both  facts  is  reflected  in  legislation,  and  also  in 
the  opinions  of  the  trial  court  and  the  Court  of  Apjpeals 
in  Mayor  and  City  Council  of  Havre  de  Grace  vs.  [Har¬ 
low,  129  Md.  265,  98  Atl.  852.  Both  facts  are  repeatedly 
recognized  in  action,  acquiescence  or  statements  b|r  the 
executive,  legislative  and  judicial  branches  of  the  Uhited 
States  Government,  culminating  in — and  following — a 
decision  by  Secretary  Taft  in  1904. 
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Secretary  Taft’s  decision  was  followed  by  the|  War 
Department  and  acquiesced  in  by  Congress  until  1 1914. 
It  was  recognized  and  acquiesced  in,  as  to  acts  done 
under  it,  until  1938.  In  1914  the  Judge  Advocate  Gen¬ 
eral,  in  an  opinion,  disagreed  with  this  decision,  but  did 
not  propose  that  it  be  overruled  retroactively.  Between 
1904  and  1914  the  Holtwood  dam  was  begun  and  com¬ 
pleted.  The  order  of  September  2,  1938  in  the  instant 
matter  [supra,  4-5]  was  the  first  suggestion  of  an  attempt 
by  the  Government  to  repudiate  Secretary  Taft's  deci¬ 
sion,  as  to  acts  done  in  reliance  on  it. 


Evidence. 

The  facts  just  stated  [supra,  12-15]  are  a  brief  j sum¬ 
marization  of  voluminous  documentary  evidence  of 
the  economic,  legal  and  political  history  of  the  Susque¬ 
hanna.  In  effect  these  facts  constitute  part  of  the  legis¬ 
lative  history  of  the  federal  statutes  involved  ip  the 


instant  case,  as  applicable  to  the  Susquehanna  and  as 
construed  and  applied  to  the  Susquehanna  by  the  execu¬ 
tive  authorities  charged  with  the  administration  and 
enforcement  of  these  statutes.  It  is  therefore  proper, 
indeed  necessary,  that  evidence  supporting  this  sum¬ 
marization  of  facts  be  mentioned  or  referred  to.  Much 
of  this  evidence,  though  historically  relevant,  is  not  di¬ 
rectly  material,  to  questions  now  at  issue.  To  avoid 
unduly  interrupting  the  statement  of  material  matters, 
some  of  the  details  of  this  historical  evidence  are  stated 
in  notes  appended  hereto  [infra,  193-242],  and  will  be 
briefly  referred  to  herein. 

Early  History  of  the  Susquehanna. 

The  Susquehanna  was  discovered  by  Captain  John 
Smith  in  1608,  while  he  was  on  an  exploring  expedition 
on  the  Chesapeake  Bay.  Apparently  he  did  not  get 
beyond  tidewater.  He  did  not  reach  what  is  now  Penn¬ 
sylvania.  The  Susquehanna  was  explored  from  its 
headwaters  to  at  least  the  present  Pennsylvania-Mary- 

land  boundary  by  Brule,  a  Frenchman  in  the  employ  of 

* 

Champlain,  in  the  fall,  winter  and  spring  of  1615-1616 
[Commission’s  Exhibit  No.  42,  R.  1043-1044]. 

From  the  first  it  was  recognized  that  the  lower  Sus¬ 
quehanna  was  not  navigable  in  fact — though  early  the 
belief  arose  that  it  might  readily  be  made  navigable.  In 
“A  Relation  of  Maryland”,  (London,  1635),  republished 
by  Scribner  (1910)  in  “Narratives  of  Early  Maryland, 
1633-1684”,  (edited  by  Clayton  C.  Hall  of  the  Maryland 
Historical  Society),  it  is  said  in  a  description  of  the 
Chesapeake  Bay,  after  mention  of  the  mouth  of  the 
Patuxent: 

“*  *  *  from  thence,  until  you  come  to  the  head  of 
the  Bay,  there  are  no  more  Rivers  that  are  inhab- 


ited;  There  dwell  the  Sasquehanocks,  upon  a  RiVer1 
that  is  not  navigable  for  our  Boates,  by  reason)  of 
Sholes  and  Rockes;  but  they  passe  it  in  Canoos;2^’ 

Ul  The  Susquehanna  River. 

“2  ‘A  tearme  they  use  for  their  Boates’.  (Marginal 
note.)”  [Exhibit  No.  127,  R.  2119.]  j 

From  1608,  when  the  Susquehanna  was  discovered, 
until  1789  when  the  Constitution  of  the  United  States 
became  effective,  the  lower  Susquehanna  never  was 
actually  used,  either  in  its  natural  or  ordinary  condi¬ 
tion  or  in  any  artificial  or  improved  condition,  as  a  high¬ 
way  for  useful  commerce.  There  is  no  evidence  t|iat 
even  the  Indians,  who  “passed  it  in  canoes”  did  so  for 
useful  commercial  purposes. 

There  was  every  reason  why,  from  the  early  settle¬ 
ment  of  Virginia  and  Maryland,  before  the  grant  of  jthe 
Pennsylvania  charter,  and  increasingly  during  the  Colo¬ 
nial  period,  the  Susquehanna  would  have  been  used  a 
highway  for  commerce  if  it  had  been  susceptible  to  siVch 
use.  The  Susquehanna,  with  its  many  tributaries,  pen¬ 
etrates  into  distant  parts  of  Pennsylvania  ( even  throujgh 
the  Alleghenies),  and  also  into  New  York.  This  Sjus- 
quehanna  region  offered  fertile  soil  for  settlement  ^nd 
rich  resources  in  timber  (to  say  nothing  of  coal  ^nd 
other  mineral  possibilities)  if  water  transportation  Ijad 
been  available.  Hardy  pioneers  would  not  have  over¬ 
looked  possibilities  of  navigation  of  the  Susquehanna. 
Indeed  it  is  said  that  many  early  settlers  reached  their 
homes  on  the  headwaters  of  the  Susquehanna  by  “pil¬ 
ing”  their  families  and  their  scant  goods  upstream  in 
canoes.  [Commission’s  Exhibit  No.  56,  R.  1282].  It|  is 
not  to  be  supposed  that,  without  adequate  reason  or 
without  repeated  trial,  the  early  settlers  concluded  ttyat 
the  lower  Susquehanna  was  unnavigable. 
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On  the  contrary,  the  fact  that  the  meagre  navigable 
capacity  of  the  upper  Susquehanna  was  early  utilized 
emphasizes  the  lack  of  navigable  capacity  of  the  lower 
Susquehanna,  where  such  capacity  was  most  needed. 
Before  the  Revolution  the  upper  Susquehanna  region 
was  settled,,  not  to  any  substantial  extent  by  ‘ 'poling” 
up  the  Susquehanna  from  tidewater  or  by  navigation 
further  up,  but  by  overland  migration  from  Connecticut 
through  western  New  York  and  down  the  Susquehanna. 
[R.  317;  Commission’s  Exhibit  No.  15].  This  stream  of 
inland  migration  continued  through  interior  Pennsylva¬ 
nia  into  western  Maryland  and  the  Shenandoah  Valley 
of  Virginia.  During  this  period  of  settlement  and  migra¬ 
tion,  the  upper  Susquehanna  was  a  navigable  water,  a 
highway  for  useful  commerce.  Middletown  was  the  rec¬ 
ognized  lower  end  of  navigation  on  the  upper  Susque¬ 
hanna. 

Throughout  this  period  the  lower  Susquehanna  from 
Middletown  to  tidewater  was  unnavigable.  The  upper 
Susquehanna  in  Pennsylvania  and  the  Susquehanna  at 
tidewater  in  Maryland  were,  for  practical  purposes,  (as 
Secretary  Taft  in  effect  ruled  long  afterwards  [ infra , 
104-105] )  two  separate  navigable  rivers.  Occasional  feats 
of  “passing”  down — or  “poling”  up — only  emphasize  the 
general  futility  of  such  feats.  So  completely  did  the 
lower  Susquehanna  separate  the  hinterland  from  tide¬ 
water  that  in  Pennsylvania  opposition  between  the  Sus¬ 
quehanna  hinterland  and  the  Delaware  tidewater,  in 
economic  interests  and  political  aims,  developed  early 
in  the  Colonial  period  and  persisted  for  some  years  after 
the  Revolution.  Migration  through  the  hinterland  left 
enduring  racial  differences  and  diverse  interests  in  west¬ 
ern  Maryland  and  western  Virginia  (now  West  Vir¬ 
ginia). 
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Some  of  these  consequences  of  the  differences  between 
the  navigable  upper  Susquehanna  and  the  unnavigable 
lower  Susquehanna  are  reflected  on  a  map  (published 
in  1791)  contained  in  the  Report  on  Roads  and  Cabals 
by  Secretary  of  the  Treasury  Gallatin  to  the  Senate, 
dated  April  4,  1808  [Exhibit  No.  92,  R.  1627].  This  map 
shows  a  considerable  number  of  settlements  on  the  up¬ 
per  Susquehanna  and  its  various  branches,  e.  g.,  New¬ 
town  Point  (in  New  York),  Harmony,  Tyoga  Point, 
Wyoming  Falls,  Wilkesbarre,  Northumberland,  Si|in- 
bury,  Halifax,  Harrisburg  and  other  places  on  the  North 
Branch  and  the  main  river  and  Lewis  Town,  Huntingdon 
and  Franks  Town  on  the  Juniata,  but  no  settlements!  at 
all — only  ferries,  i.  e.,  crossings — on  the  lower  Susque¬ 
hanna.  In  the  upper  Susquehanna  region,  practicably 
all  the  settlements  shown  are  on  the  river.  In  ihe 
lower  Susquehanna  region,  the  lack  of  navigable  capa¬ 
city  is  illustrated  by  the  number  of  settlements  near 
(not  on)  the  Susquehanna,  but  on  a  road  or  at  cross¬ 
roads.  Middletown  is  shown  on  the  map  ( not  by  name ) 
at  the  mouth  of  the  Swatara,  connected  by  road  with 
Harrisburg  and  Lancaster  and  through  Lancaster  w  ith 
Philadelphia.  Lancaster,  which  by  1794  or  1795  had  las 
many  as  five  or  six  thousand  inhabitants  [R.  950,  1083; 
Commission’s  Exhibits  Nos.  32  and  45],  was  a  center 
of  roads  leading  in  all  directions.  The  road  from  Lan¬ 
caster  to  York  crossed  the  Susquehanna  at  Wright’s 
[Ferry],  between  what  are  now  Columbia  and  Wrights- 
ville.  Columbia  is  not  shown  on  the  map;  it  is  shown  bn 
the  Latrobe  map  of  the  Susquehanna  (made  in  1801). 
[Exhibit  No.  86,  not  printed.]  Roads  to  Baltimore  or 
Maryland  (except  to  Ft.  Cumberland)  are  not  shown  im 
the  map.  Before  the  Revolution,  however,  Baltimore 
and  towns  in  Western  Maryland  (east  of  Cumberland) 


were  connected  by  roads  with  Pennsylvania,  including 
both  the  upper  and  lower  Susquehanna  regions.  La- 
trobe’s  map  shows  a  road  to  Baltimore  near  McCall’s 
Ferry. 

Early  Pennsylvania  and  Maryland  Legislation. 

[See  Note,  infra ,  193-206;  A.  33-125] 

By  the  Pennsylvania  Act  of  March  9,  1771,  the  Sus¬ 
quehanna,  “as  far  down  as  Wright’s  Ferry,”  and  certain 
of  its  tributaries  were  “declared  to  be  public  Streams 
and  Highways,  for  the  Purposes  of  Navigation  up  and 
down  the  same”  and  commissioners  were  appointed  for 
making  these  rivers  navigable  and  were  authorized  to 
remove  all  obstructions  but  not  “to  clear  the  said  River 
Susquehanna  of  and  from  the  natural  Obstructions  in 
the  same  to  the  Southward  of  Wright’s  Ferry”  [infra, 
193-197;  A.  33].  By  the  Act  of  March  31, 1785,  the  Susque¬ 
hanna  was  declared  to  be  “a  public  highway”  in  all  parts 
thereof  within  the  state  from  the  Maryland  line  upwards 
[infra,  197-198;  A.  41].  The  Act  of  April  11, 1799  made  an 
appropriation  “for  opening  the  navigation  of  the  river 
Susquehanna  down  to  the  Maryland  line”,  but  subjected 
to  fine  and  imprisonment  anybody  who  should  “with¬ 
out  proper  authority  from  the  Governor  of  this  common¬ 
wealth”  remove  or  attempt  to  remove  obstructions  be¬ 
tween  Wright’s  Ferry  and  the  Maryland  line  [infra, 
198-199;  A.  52].  The  Act  of  February  19,  1801  recited  the 
passage  of  a  Maryland  Act  of  1799  [Ch.  16]  to  incorporate 
a  company  for  making  a  canal  between  the  Delaware  and 
the  Chesapeake  Bay,  not  to  be  effective  until  passage  of  a 
similar  Pennsylvania  law  declaring  the  Susquehanna  to 
be  a  highway  and  authorizing  individuals  or  corpora¬ 
tions  to  remove  obstructions,  and  declared  the  Susque¬ 
hanna  down  to  the  Maryland  line  to  be  “a  public  high- 
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way”,  and  authorized  the  canal  company  or  any  cither 
corporation  or  individuals  “to  remove  all  natural  and 
artificial  obstructions  therefrom”  [infra,  199-200;  A.|54]. 

The  Maryland  Act  of  1783,  Ch.  23,  “for  making  the  ijiver 
Susquehanna  navigible  from  the  line  of  this  statje  to 
tide  water”  incorporated  “the  Proprietors  of  the  Susque¬ 
hanna  Canal”  with  power  to  make  a  canal  from  Love 
Island  (near  the  Pennsylvania  line)  to  tide  water,  to 
erect  “grist  mills  and  other  water  works  thereon”  j  and 
“to  use  the  waters  of  the  said  river  for  the  purpose  of 
supplying  the  said  canal,  and  the  water  works  aforesaid 
erected  thereon,  with  water”  [infra,  200-201;  A.  83].  Sup¬ 
plementary  Acts  of  1784  and  1790  respectively  grantled  a 
tax  exemption  and  extended  the  time  to  complete!  the 
canal  [infra,  201-202;  A.  90,  94].  The  Act  of  1795,  Clji.  63 
authorized  a  lottery  to  raise  not  exceeding  $50,000  tp  be 
applied  “towards  the  opening  the  navigation  of  the  bed  of 
said  river”,  no  part  to  be  applied  to  the  opening  or  im¬ 
proving  the  canal  [infra,  202-203;  A.  96].  The  Act  of  1/797, 
Ch.  99  declared  the  bed  of  the  Susquehanna  from  j  the 
Maryland  line  to  tidewater  to  be  “a  public  highway,  free 
for  any  person  or  persons  whatever  to  work  thereon  in 
clearing  the  obstructions  to  its  navigation”  [infra,  j203; 
A.  99].  The  Act  of  1799,  Ch.  17  provided  that  upon  ex¬ 
penditure  of  $5,000  by  the  canal  company  “on  opening 
and  clearing  the  bed  of  the  river  within  the  Maryland 
line”  and  thus  “completing  the  navigation  of  the  becl  of 
the  river”  they  should  be  entitled  to  “half  tolls  therein” 
[infra,  203-204;  A.  114].  The  Act  of  1803,  Ch.  102  recited 
that  the  corporation  had  “consented  and  agreed”  to  relin¬ 
quish  the  half  tolls  “conditionally  granted”  upon  the  bed 
of  the  river,  upon  the  tolls  of  the  canal  being  increased, 
and  authorized  the  corporation  to  increase  the  tolls  upon 
the  canal  “not  exceeding  quadruple”  and  repealed  “for 
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ever”  the  section  of  the  Act  of  1799  which  imposed  “the 
half  tolls  on  the  bed  of  said  river”  [infra,  204;  A.  115]. 
The  Act  of  1804,  Ch.  100  (passed  January  19, 1805)  recited 
that  the  canal  was  complete,  and  “a  good  practical  navi¬ 
gation  on  the  bed  of  the  river”  above  the  canal  to  Col¬ 
umbia  was  made,  “excepting  a  distance  of  about  eight 
miles”,  authorized  a  lottery  to  raise  not  exceeding  $50,- 
000  for  “making  a  safe  and  easy  channel  down  the  river 
Susquehanna,  from  the  town  of  Columbia  to  the  Mary¬ 
land  line,  and  afterwards  improving  the  bed  of  said  river 
from  the  head  of  said  river  to  tide  water”,  and  named 
certain  persons  to  cooperate  with  any  persons  appointed 
by  the  State  of  Pennsylvania  [infra,  204-206;  A.  116].  The 
Act  of  1813,  Ch.  116  again  declared  the  Susquehanna  to  be 
“a  public  highway”  (in  consideration  of  the  Pennsyl¬ 
vania  Act  of  1801  incorporating  the  Chesapeake  and  Del¬ 
aware  Canal  Company),  and  authorized  individuals  or 
corporations  at  all  times  to  “remove  obstructions  to  its 
navigation”  [infra,  206;  A.  120]. 

Other  Pennsylvania  and  Maryland  legislation  is 
mentioned  in  connection  with  raft  and  ark  traffic  down 
the  Susquehanna  [infra,  216,  225-226,  228-229,  231,  240- 
241;  A.  80,  101,  120,  124]. 

In  an  opinion  from  the  Judge  Advocate  General  to 
the  Secretary  of  War,  dated  June  8,  1914,  ( in  which  for 
the  first  time  it  was  proposed  that  the  War  Department 
overrule,  in  part,  but  not  retroactively,  Secretary  Taft's 
decision  of  March  8,  1904  [Exhibit  No.  91,  R.  1591] )  it  is 
said: 

“  *  *  *  The  Susquehanna  River  is  navigible  in 
Maryland  and  also  in  Pennsylvania.  The  navigible 
stretch  in  Maryland  is  vastly  important,  connecting 
with  the  Chesapeake  Bay  and  the  ocean.  It  is  also 
well  known  that  this  river  has  several  navigible 
reaches  in  Pennsylvania.  The  entire  river  within 
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the  limits  of  that  State  has  been  regarded  by  the 
courts  and  legislature  of  that  State  as  a  navigable 
river  and  important  public  highway  from  the  jearli- 
est  time.  (Price’s  Index  to  Local  Legislature,  p. 
1032;  Carson  v.  Blazer,  2  Binney,  475,  4  Amer.  Dec., 
463.)  Its  possibilities  as  a  great  highway  of  com¬ 
merce  have  at  all  times  been  recognized  by  that 
State.  It  was  first  declared  to  be  a  public  highway 
in  1785.”  [In  1771  the  lower  Susquehanna  had  been 
expressly  excluded  from  such  a  declaration.  S'upra, 
20]  [R.  290-291;  Commission’s  Exhibit  No.  11. 
Italics  supplied.] 

The  three  sentences  last  quoted  confuse  the  factual  sig¬ 
nificance  and  the  legal  effect  of  the  Pennsylvania  i  stat¬ 
utes  declaring  the  Susquehanna  to  be  a  public  highway. 
These  statutes  (and  the  similar  Maryland  statute^)  do 
not  indicate  that  the  lower  Susquehanna  in  its  natural 
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condition  was  navigable  in  fact;  they  clearly  show!  that 
it  was  not.  In  effect  they  make  it  navigable  in  law,\  i.  e., 
they  reserve  to  the  public  the  right,  without  compensa¬ 
tion  to  riparian  owners,  to  make  it  navigable  in  fadt  by 
artificial  means,  and  to  navigate  it,  if  possible.  As  to 
the  parts  of  the  Susquehanna  that  were  originally  r^avi- 
gable  in  fact,  the  statutes  are  merely  declaratory.  !  At 
common  law  a  stream  which  in  its  natural  condition  is 
navigable  in  fact  is  a  public  highway,  subject  to  the 
public  easement  of  navigation.  The  relative  scopje  of 
riparian  rights  and  public  or  private  easements  in  riavi- 
gable  or  unnavigable  streams  is,  however,  a  matter  gov¬ 
erned  by  state  law.  [ Cf .  York  Haven  Water  &  Power 
Co.  v.  York  Haven  P.  Co.,  3d  Cir.,  201  Fed.  270,  275-276]. 
By  making  the  lower  Susquehanna  navigable  in  \  law 
(though  not  navigable  in  fact),  the  State  of  Pennsyl¬ 
vania,  in  its  sovereign  proprietary  capacity,  reserved  a 
public  easement  against  riparian  owners;  it  did  not 
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thereby  surrender  any  of  its  sovereignty  or  proprietor¬ 
ship  to  the  federal  government.  These  Pennsylvania 
and  Maryland  statutes  evidence  not  the  fact  of  navigable 
capacity  of  the  lower  Susquehanna  in  its  natural  condi¬ 
tion,  but  the  hope  of  creating  navigable  capacity  by  arti¬ 
ficial  means,  through  “reasonable  improvements”. 

In  other  words,  a  declaration  that  a  stream  is  a  public 
highway  has  no  necessary  relation  to  the  question 
whether  or  not  the  stream  in  its  natural  condition  is 
navigable  in  fact.  Indeed  artificial  canals  are  often  de¬ 
clared  to  be  public  highways.  The  Pennsylvania  Act 
of  April  10,  1793,  incorporating  the  Conewago  Canal 
Company  provides  in  section  2 

“That  the  said  canal  and  locks  shall  he,  and  the  same 
are  hereby  declared  to  he,  a  public  highway,  and  as 
such  shall  be  kept  and  maintained  by  the  said  corpo¬ 
ration  and  company  for  public  use  forever,  so  that 
all  persons  with  boats,  rafts,  and  other  suitable  ves¬ 
sels,  with  their  freights,  may  at  all  seasons  when 
the  navigation  of  the  river  Susquehanna  and  the 
said  canal  is  not  rendered  impracticable  by  ice,  pass 
and  repass  in  the  same ,  and  use  and  enjoy  the  bene¬ 
fit  of  the  said  locks  free  of  toll,  and  any  and  every 
other  charge  whatsoever;  and  the  said  company  shall 
keep  and  maintain  a  skillful  person  for  opening  and 
shutting  the  locks,  and  for  assisting  the  boatmen  in 
their  passage  through  the  same.”  [Italics  supplied] 
[R.  1693-1694,  Exhibit  No.  92;  Laws  of  Pennsylvania, 
Vol.  4,  Ch.  1669;  3  Smith’s  Laws,  Ch.  1669;  Exhibit 
No.  90,  A.  44,  48]. 

Likewise  the  Maryland  Act  of  1799,  Ch.  16,  incorporating 
the  Chesapeake  and  Delaware  Canal  Company,  provides 
in  Section  11: 

“That  the  said  canal,  and  the  works  to  be  erected 
thereon  in  virtue  of  this  act,  when  completed,  shall 
for  ever  thereafter  be  esteemed  and  taken  to  be  nav- 
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igable  as  a  public  highway,  free  for  the  transporta¬ 
tion  of  all  goods,  commodities  or  produce  whatso¬ 
ever,  on  payment  of  the  tolls  imposed  by  this  act; 
and  no  toll  or  tax  whatever  for  the  use  of  the  tyater 
of  the  said  canal,  and  the  works  thereon  erected, 
shall  at  any  time  hereafter  be  imposed  by  all  or 
either  of  the  said  states.”  [Italics  supplied]  |  [Ex¬ 
hibit  No.  89;  A.  101,  110].  | 

Pennsylvania  Mill  Dam  Act  of  1803. 

After  passage  of  the  Acts  of  1771  and  1785  and  similar 
acts  declaring  other  rivers  public  highways,  the  J^tate 
of  Pennsylvania  soon  found  it  necessary  to  adjust  its 
hopes  and  legal  policy  as  to  navigation  with  the  fa<\ts  as 
to  water  power.  This  was  done  first  by  special  acts, 
later  by  the  Mill  Dam  Act  of  March  23,  1803  and  Occa¬ 
sionally  by  later  special  acts.  A  resolution  adopte|d  by 
the  House  on  February  8,  1803  recited  that: 

“great  part  of  the  different  sessions  are  usually  taken 
up  with  enacting  laws  for  the  erection  of  mill-pams 
in  streams  which  have  been  declared  public  high¬ 
ways;  all  of  which  might  be  done  by  a  general  law, 
under  the  common  provisions,  for  the  passage  of 
fish,  preservation  of  the  navigation  and  rightjs  of 
individuals.”  [R.  1268-1269,  Commission’s 
No.  55]. 

The  Mill  Dam  Act  authorizes  owners  of  “lands  adjoin¬ 
ing  any  navigable  stream  of  water,  declared  by  lajw  a 
public  highway,  except  the  rivers  Delaware,  Lehi  land 
Schuykill”  to  erect  dams  “for  a  mill  or  mills  or  of  her 
waterworks”  on  any  such  stream  adjoining  their  6wn 
lands,  provided  they  “shall  not  obstruct  or  impede  the 
navigation  of  such  stream”  or  prevent  fish  from  passing 
up,  or  injure  the  rights  of  owners  of  private  property  on 
the  stream.  [4  Smith’s  Laws,  Ch.  2342;  Purdon’s  Penn¬ 
sylvania  Statutes  (1930),  Title  55,  ch.  10,  Secs.  291-293; 
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Commission’s  Exhibit  No.  64;  A.  59 J.  After  the  bill 
had  passed  the  Senate,  the  exception  of  the  Dela¬ 
ware,  Lehigh  and  Schuylkill  was  inserted  by 
amendment  in  the  House;  an  amendment  to  except  the 
Susquehanna  and  Juniata  was  rejected.  [R.  1269-1270]. 
An  amendment  unqualifiedly  (without  reference  to  ob¬ 
struction  of  navigation)  reserving  the  right  of  future 
Legislatures  to  order  any  dam  removed,  without  com¬ 
pensation  to  the  owner,  was  adopted  by  the  House  but 
rejected  by  the  Senate.  [R.  1277-1278,  1271].  In  the 
resolution  of  February  8, 1803,  the  terms  “streams  which 
have  been  declared  public  highways”  and  “navigable 
streams”  were  used  synonymously.  A  House  bill  did 
not  use  the  word  “navigable”.  The  Senate  bill  (which 
became  a  law)  combined  both  expressions — tautologi¬ 
cally.  “Navigable  streams”  include  all  streams  that  are 
navigable  in  law,  whether  navigable  in  fact  or  not. 

The  Holtwood  dam  was  constructed  under  the  Mill 
Dam  Act.  In  a  case  of  the  Commonwealth  of  Pennsyl¬ 
vania  against  McCall  Ferry  Power  Company  ( petitioner’s 
predecessor)  and  others, in  the  Court  of  Common  Pleas  of 
Dauphin  County,  heard  on  bill  and  answer,  a  decree  was 
entered,  on  January  14,  1907,  that  the  right  to  continue 
construction  of  the  dam  (then  in  course  of  erection)  and 
to  maintain  it  after  construction,  shall  be  subject  to  the 
condition  that  the 

“defendant  corporation,  its  successors  and  assigns, 
whenever  the  navigation  of  said  Susquehanna  River 
shall  hereafter  be  improved  either  under  State  or 
Federal  requirement  in  such  way  and  manner  as 
will  secure  by  the  additional  construction  of  a 
proper  lock,  or  locks,  a  continuous  navigation  of  said 
river  between  Columbia  and  Havre  de  Grace,  such 
lock  or  locks  necessary  to  make  said  navigation  con¬ 
tinuous  shall  be  erected  without  delay  by  the  de- 


fendant  corporation  and  its  assigns,  at  its  and  thleir 
own  expense,  and  the  physical  condition  of  said  l<^ck 
shall  be  maintained  in  good  order  thereafter.”  [R. 
1464;  Commission’s  Exhibit  No.  65]. 


In  state  court  cases  concerning  riparian  rights  or  other 
property  rights  in  streams,  and  not  involving  constitu¬ 
tional  questions  of  power  of  Congress  or  the  states,  “nav¬ 
igable”  commonly  means  navigable  either  in  law  or  in 
fact,  viz.,  subject  to  the  public  easement  of  navigation, 
whether  navigable  in  fact  or  not.  In  other  words,  a 
“navigable”  stream  is  one  which  is  a  pubilc  highway, 
subject  to  the  public  easement  of  navigation,  either  ( 1) 
because  it  is  navigable  in  fact  or  ( 2 )  because  by  statute 
it  has  been  declared  a  public  highway.  In  this  sense, 
and  only  in  this  sense,  the  Susquehanna  ( without  distin¬ 
guishing  between  the  upper  and  the  lower  Susque¬ 
hanna)  is  a  “navigable”  river  and  has  been  so  referred 
to  by  the  Supreme  Court  of  Pennsylvania.  [Carsori  v. 
Blazer  (1810),  2  Bin.  (Pa.)  475,  477-478.  Common¬ 
wealth  v.  Fisher ,  1  Pen.  &  W.  462,  467  (1830).  Zimrrfer- 
man  vs.  Union  Canal  Co.  ( 1841 ) ,  1  Watts  &  Serg.  346, 351. 
N.  Y.  &  Erie  R.  Co.  v.  Young  ( 1859),  9  Casey  175.  Craig 
v.  Kline  (1870),  65  Pa.  (15  F.  P.  Smith)  399,  411-41^,  3 
Am.  Rep.  636.  Freeland  v.  Pennsylvania  R.  Co.  (Pa. 
1901),  47  Atl.  745,  746.  Appeal  of  York  Haven  Water  & 
Power  Co.  (1905),  212  Pa.  622,  62  Atl.  97,  98.  Post  v. 
Wilkesbarre  Connecting  R.  R.  ( 1926) ,  286  Pa.  273,277, 133 
Atl.  377.  York  Haven  Water  &  Power  Co.  v.  York  Haven 
P.  Co.  (C.  C.  A.,  Third  Circuit  1912)  201  Fed.  270.  Key¬ 
stone  Wood  Co.  v.  Susquehanna  Boom  Co.,  (C.  C.  A. 
Third  Circuit  1917)  240  Fed.  296,  298]. 

i 

A  stream  that  has  been  declared  to  be  a  “public  high¬ 
way” — or  to  be  “navigable” — is  not  necessarily  navigable 
in  fact. 
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In  Mayor  and  City  Council  of  Havre  de  Grace  vs. 
Harlow ,  129  Md.  265,  98  Atl.  852,  [Exhibit  No.  87,  not  re¬ 
printed]  ,  the  Maryland  Court  of  Appeals  had  before  it  a 
copy  of  the  Judge  Advocate  General’s  opinion,  dated 
June  8,  1914  [supra,  22-23] ),  set  out  in  full  in  the  brief 
of  the  appellant’s  counsel,  Mr.  Thomas  H.  Robinson, 
later  Attorney  General  of  Maryland.  The  Court,  how¬ 
ever,  held  that  the  Maryland  statutes  declaring  the  Sus¬ 
quehanna  a  public  highway  evidence  not  navigability  in 
fact,  but  the  contrary.  After  quoting  the  Acts  of  1797, 
1813  and  1783  [supra,  21,  22],  the  Court  said: 

“In  many  of  the  cases  there  has  been  a  disposition 
to  apply  as  the  test  of  navigability  the  fact  whether 
the  stream  in  question  was  or  was  not  navigable  in 
its  natural  state,  and  with  its  ordinary  volume  of 
water,  for  the  purposes  of  transportation.  If  that 
test  were  to  be  applied  in  this  case,  this  Court  would 
be  compelled  to  hold  the  Susquehanna  River  to  be 
non-navigable,  even  within  the  State  of  Maryland, 
as  in  the  earliest  of  the  Acts  reference  is  made  to  the 
obstructions  in  the  river,  and  to  rights  granted  to 
individuals  and  corporations  to  remove  obstructions 
and  to  the  Proprietors  to  obviate  such  obstructions 
by  means  of  building  canals. 

“But  in  the  last  analysis  what  constitutes  a  navi¬ 
gable  river  free  to  the  public  is  a  question  of  fact 
to  be  determined  by  the  natural  conditions  in  each 
case;  American  River  Water  Co.  v.  Amsden,  6  Cal. 
443;  Brown  v.  Chadboume,  31  Me.  9,  29  Cyc.  293; 
The  Montello,  20  Wallace,  430. 

*  *  *  *  *  * 

“What  now  shall  be  said  of  the  Susquehanna 
River,  above  tidewater,  as  a  navigable  stream?  It 
has  already  been  noted  that  in  the  very  Act  which 
declared  it  to  be  a  public  highway  permission  was 
given  to  individuals  or  corporations  to  remove  ob¬ 
structions  in  the  river,  and  that  certain  rights  were 


reserved  to  a  company  which  had  undertaken,  jby 
the  construction  of  a  canal,  to  render  the  river  more 
practically  navigable.” 

129  Md.  274,  275,  98  Atl.  856. 

Debates  in  the  First  Congress  and  The  Continental 
Congress.  [See  Note;  infra ,  207-213]  j 

The  question  whether  the  Susquehanna  could  readily 
be  made  navigable ,  i.  e.,  through  “reasonable  improve¬ 
ments”,  arose  early  (somewhat  obliquely)  in  the  debates 
in  the  First  Congress  on  the  establishment  of  a  perma¬ 
nent  seat  of  the  government.  A  much  debated  questibn 
was  whether  a  situation  on  the  Potomac  or  on  the  Sus¬ 
quehanna  (e.  g.,  at  Wright’s  Ferry)  should  be  selected. 

In  the  debate  on  this  question  in  the  House,  the  ques¬ 
tion  arose  whether  a  situation  on  the  Susquehanna  could 
readily  be  made  accessible  by  navigation.  Nobody  seri-  ! 
ously  contended  that  the  lower  Susquehanna  then  w\is 
navigable  in  fact.  The  alleged  instances  of  actual  na\d-  \ 
gation  mentioned  in  debate  did  not  suggest  that  it  was. 

A  number  of  the  speakers  (but  not  all)  voiced  the  belief 
that  all  “obstructions”  to  navigation  could  readily  lj>e 
“removed”  and  the  Susquehanna  made  navigable  to  tfye 
proposed  seat  of  government.  Some  of  the  speakers  ex¬ 
pressed  the  contrary  opinion,  viz.,  that  the  physical  char¬ 
acteristics  of  the  river  constituted  “insuperable  obstruc¬ 
tions”  to  navigation,  i.  e.,  obstructions  which  could  nbt 
be  overcome  through  “reasonable  improvements”  [infra, 
207-208,  212].  | 

On  September  7,  1789,  the  House  adopted  a  resolution 
that  the  permanent  seat  of  the  government  ought  to  bp 
at  “some  convenient  place  on  the  banks  of  the  river  Sus¬ 
quehanna,  in  the  State  of  Pennsylvania”  [R.  638-639 j, 
and  a  resolution  authorizing  the  President  to  appoint 
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commissioners  to  purchase  land  and  erect  suitable  build¬ 
ings.  Before  adopting  the  latter  resolution,  it  rejected 
an  amendment  requiring  that,  before  any  such  purchase 
or  erection  of  buildings,  the  legislatures  of  Pennsylvania 
and  Maryland  should  make  provision  satisfactory  to  the 
President  “for  removing  all  obstructions  to  the  naviga¬ 
tion  of  the  said  river  between  the  seat  of  the  Federal 
Government  and  the  mouth  thereof.”  [R.  639].  On 
September  17,  1789,  however,  the  House  adopted  a  sub¬ 
stantially  similar  amendment  to  a  bill  prepared  pursu¬ 
ant  to  the  resolutions  adopted  [infra,  208-209,  213]. 

On  September  22,  1789,  the  bill  providing  that  the 
permanent  seat  of  the  government  should  be  on  the  Sus¬ 
quehanna,  in  Pennsylvania,  was  passed  by  a  vote  of  31 
to  17  and  sent  to  the  Senate  [R.  652-653].  The  Senate 
first  voted  for  Germantown.  [R.  654] .  On  June  28, 1790, 
it  voted  for  a  location  on  the  Potomac  [R.  662].  This 
bill  passed  the  Senate  and  went  to  the  House  on  July  2, 
1790  [R.  672].  The  bill,  as  finally  passed,  was  approved 
on  July  16, 1790.  [4  U.  S.  C.  A.  §6,  note  2]. 

On  March  13,  1787,  the  Continental  Congress  received 
a  report  of  the  Secretary  of  War  on  removal  of  military 
stores  from  Springfield,  Massachusetts,  and  establish¬ 
ment  of  national  arsenals  for  such  stores.  Concerning 
the  possibility  of  establishing  such  an  arsenal  at  Carlisle, 
Pennsylvania,  the  report  said: 

“The  public  are  in  possession  of  a  variety  of  brick 
buildings  at  Carlisle  in  Pennsylvania,  constructed 
and  erected  specially  for  the  purpose  of  a  national 
deposit.  The  returns  on  the  files  of  Congress  will 
show  that  the  military  stores  now  there  are  incon¬ 
siderable.  Were  the  river  Susquehanna  navigable 
for  Boats,  and  also  the  Creek  which  runs  through 
Carlisle,  the  stores  in  Philadelphia  might  be  trans¬ 
ported  to  that  place.  But  as  the  navigation  of  the 
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said  Creek  and  River  is  not  a  probable  event,  at  ^iny 
early  period,  it  would  be  fortunate  if  the  said  build¬ 
ings  could  be  sold  to  any  tolerable  advantage.  It 
would  require  a  larger  sum  of  money  than  can  prob¬ 
ably  be  furnished  for  the  object,  to  transport  the 
stores  by  land  to  Carlisle.  But  the  expense  of  the 
first  transportation  is  not  so  great  an  objection  as 
the  amount  of  the  successive  transportations  andj  re¬ 
transportations  during  a  period  of  forty  or  f^Lfty 


years.”  [R.  1883;  Exhibit  No.  99]. 


Raft  and  Ark  Traffic. 

[See  Note;  infra,  213-242] 

For  present  purposes  the  material  facts  concerning  raft 
and  ark  traffic  on  the  lower  Susquehanna  are:  (a)  4aft 
and  ark  traffic  on  the  lower  Susquehanna  arose,  not)  in 
the  natural  condition  of  the  river,  but  in  an  artificial 
condition  attained — as  a  sort  of  by-product  of  river  “Im¬ 
provement”  and  canal  construction  combined — af|ter 
years  of  public  and  private  expenditure  of  effort  and 
money  in  the  attempt  to  make  the  river  navigable,  (b) 
Notwithstanding  the  volume  attained  by  this  short-lived 
traffic,  the  lower  Susquehanna  never  was,  properly 
speaking,  made  navigable  even  for  rafts  and  arks,  i.|e., 
susceptible  to  use  as  a  highway  for  commerce  of  a  sub¬ 
stantial  and  permanent  character.  This  traffic,  always 
fraught  with  abnormal  expense  and  hazard  to  life  and 
property,  sprung  from  necessity  under  abnormal  eco¬ 
nomic  conditions.  It  presented  the  paradox  of  navigat¬ 
ing  the  unnavigable.  (c)  Before  construction  of  tjie 
Holtwood  dam  was  begun  all  raft  and  ark  traffic  apd 
semblance  of  capacity  for  such  traffic,  in  either  natural 
or  artificial  condition  of  the  river,  had  vanished  [supfa, 
8]. 

Some  of  the  evidence  illustrating  these  facts  is 
viewed  in  a  note  appended  hereto  [infra,  213-242], 
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essentially  transitory  nature  of  this  abnormally  danger¬ 
ous  and  expensive  traffic — even  when  it  attained  “enor¬ 
mous”  volume  [R.  353] — is  manifest  at  every  stage  in 
its  history.  About  1825  to  1830,  this  traffic  was  near  its 
peak.  In  1822  a  Maryland  legislative  committee 
lamented  the  fact  that: 

“The  produce  of  the  Susquehanna  is  at  present 
wafted  down  the  stream  when  the  water  is  high  in 
large  arks,  which  are  broken  up  and  sold  for  a  mere 
trifle  when  the  voyage  is  finished.”  [R.1941;  infra, 
127,  232]. 

In  1825,  Maryland  Commissioners,  who  still  displayed 
optimism  as  to  the  joint  efforts  of  Maryland  and  Pennsyl¬ 
vania  Commissioners  to  make  the  lower  Susquehanna 
navigable,  said: 

“Though  much  will  be  done  towards  effecting 
those  objects  by  the  expenditure  of  the  money  al¬ 
ready  appropriated  for  rendering  safe  and  prac¬ 
ticable  at  all  times  the  descending  navigation,  it 
will  appear  clear  to  every  person,  that  until  pre¬ 
vision  shall  have  been  made  by  which  the  descend¬ 
ing  boats  can  reascend  the  river,  the  intercourse 
between  the  interior  country  and  seaboard  must  be 
limited,  expensive,  and  in  some  degree  uncertain.” 
[R.  2081;  infra,  236]. 

In  1826,  “some  interesting  experiments”  in  navigating 
small  steamboats  up  the  upper  Susquehanna  ended  in 
a  boiler  explosion  in  which  a  number  of  persons  were 
killed  or  injured  [R.  1040-1042;  infra ,  236-237].  In  1827, 
Trcziyulny,  in  his  report  to  the  Governor  of  Pennsyl¬ 
vania  on  his  survey  of  the  Susquehanna  said: 

“The  expense  of  navigating  an  ark  of  forty  tons 
from  Owego  to  Conewago,  a  distance  of  250  miles,  is 
about  fifty  dollars,  and  proportionably  more  or  less 
from  any  point  intermediate,  or  more  distant;  but 
from  Conewago  to  tide  the  expense  is  from  sixty  to 
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seventy  dollars,  which,  in  some  cases,  would  amotmt 
to  ten  or  twelve  per  cent,  on  the  value  of  the  whole 
cargo.” 

He  also  commented  on  “the  losses  in  produce,  merchan¬ 
dise,  which  have  been  sustained  by  our  citizens  during 
the  last  twenty  years  on  this  river,  in  consequence  of 
its  very  dangerous  navigation”  and  the  fact  that  “ihe 
lives  of  many  valuable  citizens  have  been  sacrificed  and 
many  young  and  growing  families  have  been  deprived 
of  their  chief  support”  [R.  2104;  infra ,  239]. 

In  1841,  some  years  after  the  State  of  Pennsylvania 
had  abandoned  river  “improvement”  for  canal  construc¬ 
tion,  a  joint  committee  of  the  Pennsylvania  legislature 
said: 

i 

“Since  the  year  1801,  Pennsylvania  has  expended 
many  thousands  of  dollars,  to  improve  the  river  nav¬ 
igation  of  the  Susquehanna.  It  was  found,  however, 
that  all  attempts  of  the  kind  failed  to  attain  tjie 
object  which  was  intended;  and  on  the  9th  of  April, 
1827,  a  law  was  passed  to  construct  dams  for  tie 
purpose  of  making  a  safe  navigation.”  [R.  20p7; 
infra,  241]. 

In  the  instant  case  the  nearest  approach  to  first-hand 
testimony  of  “lay  witnesses”  concerning  raft  and  afk 
traffic  on  the  Susquehanna  is  through  the  record  in  the 
Harlow  case  [Exhibit  No.  88,  not  reprinted].  Only  o}ie 
of  the  watermen  who  testified  in  that  case  also  testified 
in  the  instant  case,  viz.,  George  W.  Lee  [Harlow  record, 
pp.  226-231;  R.  69-76].  When  he  testified  in  1938  he 
was  72.  He  was  engaged  in  rafting  on  the  Susquehanna 
for  about  20  years  until  1901  or  1902,  when  rafting 
finally  dwindled  to  nothing.  [ Harlow  record,  226-22 17; 
R.  72].  The  only  other  watermen  who  testified  in  the 
instant  case  were  two  canal  boatmen,  Shure  and  Reutir 
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[R.  76-83,  83-85].  Six  other  watermen  who  testified  in 
the  Harlow  case  in  1916  were  then  77,  79,  79,  77,  78  and 
71  respectively  [pages  202,  236,  252,  257,  262];  presum¬ 
ably  all  are  now  dead. 

The  testimony  in  the  instant  case,  as  far  as  it  goes, 
is  not  substantially  different  from  the  testimony  in  the 
Harlow  case.  For  present  purposes  the  story  of  raft 
and  ark  traffic  on  the  Susquehanna  is  concisely  told  in 
the  opinion  in  the  Maryland  Court  of  Appeals  in  the 
Harlow  case.  In  that  opinion  the  Court  said: 

“What  now  shall  be  said  of  the  Susquehanna 
River,  above  tidewater,  as  a  navigable  stream?  It 
has  already  been  noted  that  in  the  very  Act  which 
declared  it  to  be  a  public  highway  permission  was 
given  to  individuals  or  corporations  to  remove  ob¬ 
structions  in  the  river,  and  that  certain  rights  were 
reserved  to  a  company  which  had  undertaken,  by 
the  construction  of  a  canal,  to  render  the  river 
more  practically  navigable.  There  is  no  pretense 
or  claim  in  this  case  that  the  Susquehanna  is  or  ever 
was  in  its  natural  state  navigable  for  upstream  com¬ 
merce  between  the  head  of  the  tidewater  and  the 
Pennsylvania  line. 

“The  downstream  navigation  seems  to  have  been 
of  two  classes — canal  boats,  which  had  been  built 
further  up  the  stream,  which  were  too  wide  to  admit 
of  their  passage  through  the  locks  of  the  canals, 
and  which  were  brought  down  unloaded,  to  be  taken 
for  use  upon  the  Erie  and  other  canals;  secondly,  arks 
or  rafts,  which  were  made  of  logs  or  lumber,  and 
which,  though  drawing  at  the  most  between  three 
and  four  feet  of  water,  could  not  be  brought  down 
when  the  river  was  in  its  normal  state  of  flow,  but 
only  at  the  times  of  flood,  when  the  water  was  about 
four  feet  above  its  normal  height.  The  season  for 
these  seems  to  have  been  approximately  two  months 
in  the  spring  of  the  year,  though  in  one  exceptional 
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season  there  is  evidence  tending  to  show  that  they 
came  down  during  every  month  of  the  year.  Occa¬ 
sionally  these  rafts  bore  upon  them  some  slight 
loads,  consisting  of  potatoes  which  were  sold  to 
those  living  along  the  river’s  banks,  a  little  pig  iron, 
on  one  occasion  a  barrel  of  whiskey,  and  on  |  an¬ 
other  certain  family  furniture.  These  loads  did  pot, 
however,  constitute  the  important  traffic  upon  Ithe 
river.  That  was  the  bringing  down  of  the  logs, 
most  of  which  appear  to  have  been  disposed  of  at 
saw  mills  along  the  way,  while  some  after  reaching 
tidewater  were  rafted  for  the  lumber  market)  of 
New  York,  Philadelphia  and  Baltimore.  A  Ijialf 
century  and  more  ago  this  lumber  traffic  upon  [the 
river  is  testified  to  have  been  very  considerably  in 
volume,  but  that  it  has  gradually  and  steadily  fallen 
off,  and  that  the  last  of  the  commerce  of  this  char¬ 
acter  to  come  down  the  river  was  fifteen  years  ajgo. 
The  extinction  of  this  commerce  was  due,  however, 
not  to  the  erection  of  bridges  or  dams  across  the 
river,  but  to  entirely  different  causes,  viz.,  fhe 
formation  of  considerable  bars  at  the  mouths  |  of 
some  of  the  creeks  emptying  into  the  river,  thus 
forming  natural  obstacles  to  its  navigation,  sjnd 
more  especially  to  the  fact  that  the  merchantable 
lumber  upon  the  upper  reaches  of  the  river  had 
been  cut  off  for  a  distance  of  approximately  thirtejen 
miles  back  from  the  stream,  so  that  the  cost !  of 
hauling  to  the  river  was  as  great,  if  not  actually 
greater  than  the  cost  of  its  transportation  by  rail. 
It  was  owing  to  causes  such  as  these  that  the  yejar 
1902  witnessed  but  two  rafts  coming  down  the  riv^r, 
where  theretofore  in  the  fifties  and  sixties  of  the 
last  century,  they  had  been  numbered  by  the  hun¬ 
dreds. 

“In  the  meantime  a  number  of  dams  had  befcn 
thrown  across  the  river  in  the  State  of  Pennsyl¬ 
vania,  under  the  sanction  of  a  General  Act,  passed 
in  1803,  but  even  though  the  only  commerce  upon 
the  river  consisted  in  the  floating  of  the  logs  dow^i- 
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stream,  such  limited  use  has  generally  been  held 
not  to  destroy  the  navigable  character  of  the  river. 
Lamprey  v.  State ,  52  Minn.  181  [53  N.  W.  1139]; 
Olson  v.  Merrill ,  42  Wis.  204;  Bucki  v.  Cone ,  25  Fla. 
1  [6  So.  160];  Burk  County  Commrs.  v.  Catawba 
Lumber  Co.,  116  N.  C.  731  [21  S.  E.  941] ;  Falls  Mnfg. 
Co.  v.  Oconto  River  Improvement  Co.,  87  Wis.  134 
[58  N.  W.  257] ;  In  re  So.  Wis.  Power  Co.,  140  Wis.  245 
[122  N.  W.  801]  and  in  Hallock  v.  Suitor,  37  Ore.  9 
[60  Pac.  384],  it  was  held  that  a  stream  capable  of 
floating  logs  and  timber  to  market  is  not  deprived 
of  its  navigable  character  by  the  fact  that  for  a 
portion  of  the  year  it  can  not  be  used  for  that  pur¬ 
pose.  See  also.  Thunder  Bay  Co.  v.  Speechly,  31 
Mich.  336.  But  any  water  to  be  navigable  must 
be  susceptible  of  use  for  the  purposes  of  commerce, 
or  possess  the  capacity  for  valuable  floatage,  in  trans¬ 
porting  to  market  the  products  of  the  country 
through  which  it  runs,  and  it  must  be  of  practicable 
usefulness  to  the  public  as  a  public  highway  in  its 
own  State,  and  without  the  aid  of  artificial  means; 
a  theoretical  or  potential  navigability  or  one  that 
is  temporary,  precarious  and  unprofitable  is  not 
sufficient.  Hurst  v.  Dana,  86  Kans.  947  [122  Pac. 
1041].  In  this  connection  it  is  important  to  note  that 
the  mere  damming  of  a  river,  if  it  has  capacity  to 
float  boats  used  as  instrumentality  to  commerce, 
does  not  destroy  its  navigability,  but  that  such 
rivers  still  remain  highways  for  common  use. 
Broadnax  v.  Baker,  94  N.  C.  675;  where  the  prin¬ 
ciple  was  applied  in  the  case  of  a  river  intercepted 
by  falls.  The  nature  of  the  right  granted  has  some¬ 
times  been  called  a  revocable  license.  Sus.  Canal 
Co.  v.  Wright,  9  W.  &  S.  9;  N.  Y.  &  Erie  R.  R.  Co.  v. 
Young,  33  Pa.  175.  It  is  perfectly  true  that  under 
the  Constitution  of  this  State  and  the  reservation 
contained  in  the  Act  of  1908,  the  right  is  liable  to 
modification,  amendment  or  repeal,  wherever  in  the 
judgment  of  the  Legislature  its  exercise  amounts 
to  a  serious  obstruction  to  or  destruction  of  the 
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navigation  of  the  river.  The  Act,  however,  is  a 
grant  of  a  right  to  the  Susquehanna  Power  Coj,  its 
successors  and  assigns,  and  is  most  properly  de¬ 
scribed  as  an  easement  granted,  not  in  perpetuity, 
but  during  the  pleasure  of  the  Legislature  in  ap  ex¬ 
ercise  of  its  discretion,  and,  therefore,  if  annujlled 
or  materially  altered  to  be  compensated  for  to  the 
extent  to  which  the  grantee  of  the  easement  hais  in 
good  faith  and  reliance  thereon  made  expenditures. 
Lake  Roland  El.  Ry.  Co.  v.  Baltimore  City,  77  Md. 
352  [26  Atl.  510] ;  Anne  Arundel  Co.  v.  United  Rys. 
Co.,  109  Md.  377  [72  Atl.  542] . 

“The  effect  of  these  dams  will  necessarily  be  to 
cause  pools  of  back  water  to  be  formed,  across 
which  some  ferry  boats  may  be  operated;  but  it  has 
more  than  once  been  held  that  the  operation  qf  a 
ferry  across  a  stream  does  not  constitute  such 
stream  a  navigable  water  throughout  its  length;  jnor 
do  pleasure  boats,  whether  row  boats  or  power 
launches,  operated  on  such  slack  water  constitute 
commerce  within  the  meaning  of  that  term,  as  bp- 
plied  to  navigable  streams.  Baldwin  v.  Erie  Shoot¬ 
ing  Club,  127  Mich.  659  [87  N.  W.  59];  Harrison}  v. 
Fite,  148  Fed.  781;  People  v.  Economy  L.  &  P.  <£o., 
241  Ill.  290  [89  N.  E.  760]  ” 

Mayor  &  City  Council  of  Havre  de  Grac ej  v. 
Harlow,  129  Md.  265,  275-278,  98  Atl.  852, 
856-857. 

Physical  Characteristics  of  the  River — No  Navigably 
Capacity  and  No  Navigation — War 
Department  Reports. 

The  Commission  in  its  opinion  says: 

“The  susceptibility  of  a  stream  for  navigation 
can  be  gathered  from  evidence  concerning  its  phys¬ 
ical  characteristics  by  considering  (1)  the  suffi¬ 
ciency  of  the  water  flow  to  sustain  navigation;  (2) 
the  existence  of  a  channel  more  or  less  continuous, 
of  sufficient  width  and  depth  to  permit  the  passage 
of  the  means  of  navigation;  (3)  whether  the  general 
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slope  of  the  river  bed,  or  the  velocity  of  the  water, 
is  so  great  as  to  render  the  passage  of  boats  impos¬ 
sible;  and  (4)  whether  such  natural  obstructions  as 
falls,  rapids,  and  shallows  are  so  numerous  or  so 
serious  as  to  render  navigation  impossible.  The 
actual  existence  of  pleasure  or  other  non-commer¬ 
cial  navigation  may  constitute  evidence  of  the  sus¬ 
ceptibility  of  a  stream  to  commercial  navigation. 
In  the  consideration  of  these  facts,  due  weight  may 
also  be  given  to  such  expressed  or  implied  findings 
as  may  be  contained  in  acts  of  Congress  improving 
the  stream  for  navigation  and  similar  findings  of 
other  authoritative  governmental  agencies.”  [R. 
203] 

The  Commission  also  finds: 

“(4)  There  is  an  average  annual  flow  of  water 
at  Holtwood  (Mile  24.5)  of  approximately  35,000 
cubic  feet  per  second;  in  the  vicinity  of  Holtwood 
the  river,  in  its  natural  condition,  was  between  600 
and  3,000  feet  in  width  and  from  3  to  30  feet  in 
depth;  from  the  point  where  the  Juniata  empties 
into  the  Susquehanna  (at  mile  84.6)  to  the  mouth 
of  the  Susquehanna  at  Havre  de  Grace  the  average 
slope  is  4.02  feet  per  mile;  in  its  natural  conditions 
the  obstructions,  such  as  rapids,  falls  and  shallows, 
were  not  so  numerous  or  so  serious  as  to  render 
navigation  impossible.  These  physical  character¬ 
istics  of  the  Susquehanna  River  establish  its  sus¬ 
ceptibility  for  useful  interstate  navigation.”  [R. 
208]. 

These  statements  and  findings  on  their  face  are  not 
adequate  to  support  the  conclusion  that  “these  physical 
characteristics  of  the  Susquehanna  River  establish  its 
susceptibility  for  useful  interstate  navigation”,  i.  e.,  as  a 
highway  for  useful  interstate  commerce  “of  a  substan¬ 
tial  and  permanent  character”.  [R.  205,  quoting  Leovy 
vs.  United  States,  177  U.  S.  621,  632].  The  slope  of  a 
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river  bed  or  the  volume,  depth  or  velocity  of  the  water 
or  such  natural  obstructions  as  falls,  rapids  and  shallows 
may,  without  rendering  navigation  “impossible”,  make 
the  river  quite  unfit  for  useful  interstate  commerce  jof  a 
substantial  and  permanent  character.  Few  streams  are, 
like  the  Niagara  whirlpool,  so  utterly  unnavigable  that  it 
is  impossible  to  float  any  vessel  anywhere  at  any  tijme. 

Nor  do  these  statements  and  findings  adequately  pre¬ 
sent  the  physical  characteristics  of  the  river  or  the  bear¬ 
ing  of  these  characteristics  on  the  question  of  navig4bil- 
ity.  In  the  light  of  present  knowledge,  these  character¬ 
istics  constitute  ample  reason  why  the  lower  Susque¬ 
hanna  is  not  navigable  and  could  not  be  made  navigable 
except  at  immense  expense.  If  in  1789  there  had  b'pen 
available  the  geographical  and  statistical  information 
concerning  the  Susquehanna,  and  the  knowledge  of  the 
engineering  problems  involved,  that  were  availably  a 
century  later,  the  belief  that  the  lower  Susquehanna 
could  readily  be  made  navigable  would  not  have  been 
widely  entertained.  In  1789,  in  the  natural  condition  of 
the  river,  the  lower  Susquehanna  was  not  navigable;  the 
upper  Susquehanna  was  navigable  to  a  slight  degree. 
It  was  then  commonly  (but  not  universally)  believed 
that  by  artificial  means  the  unnavigable  lower  Susque¬ 
hanna  could  be  made  navigable,  and  the  navigable  up£er 
Susquehanna  could  be  made  more  easily  navigable,  for 
at  least  50  years  it  has  now  been  generally  recognised 
that  for  practical  purposes  neither  the  upper  nor  the 
lower  Susquehanna  is  navigable  or  can  be  made  navi¬ 
gable  at  any  reasonable  cost. 

Port  Deposit,  near  the  head  of  tidewater,  is  about  five 
miles  above  the  mouth  of  the  Susquehanna.  The  Penn- 
sylvania-Maryland  State  line  is  about  15  miles,  the  Holt- 
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wood  dam  24.5  miles,  Columbia  42.5  miles,  Middletown 
60  miles  and  Harrisburg  69  miles  above  the  mouth. 
[Commission’s  Exhibit  No.  5,  not  printed;  R.  447,  Com¬ 
mission’s  Exhibit  No.  19]. 

The  Susquehanna  (i.  e.,  the  North  Branch)  rises  in 
Lake  Otsego  in  New  York,  at  an  elevation  of  1,193  feet 
above  sea  level  [R.  373,  Commission’s  Exhibit  No.  19]. 
Lake  Otsego  is  422  miles  above  the  mouth  of  the  Sus¬ 
quehanna  at  Havre  de  Grace  [R.  1791,  Exhibit  No.  94]. 
At  Sunbury,  near  Northumberland,  125  miles  above  the 
mouth,  at  an  elevation  of  431  feet,  the  North  Branch 
joins  the  West  Branch  to  form  the  main  river  [R.  355, 
Commission’s  Exhibit  No.  18].  At  Columbia  the  eleva¬ 
tion  is  224  feet.  [R.  1791,  Exhibit  No.  94]. 

A  steep  slope,  a  large  drainage  area,  a  rocky  bed  and 
banks,  and  wide  variations  in  width  and  depth  and  in 
the  amount,  depth  and  velocity  of  the  water  flow  are 
physical  characteristics  by  reason  of  which  the  lower 
Susquehanna  is  not  navigable  and  can  not,  even  by  arti¬ 
ficial  means,  be  made  navigable,  except  at  prohibitive 
cost. 

On  December  18,  1903,  i.  e.,  less  than  three  months 
before  Secretary  Taft’s  decision  on  the  navigability  of 
the  Susquehanna  [supra,  15;  infra,  104-105],  the  House  of 
Representatives  received  from  the  Secretary  of  War,  and 
referred  to  the  Committee  on  Rivers  and  Harbors,  a  re¬ 
port,  submitted  by  the  Chief  of  Engineers,  of  an  exam¬ 
ination  of  the  Susquehanna  below  Northumberland, 
Pennsylvania,  made  by  Colonel  Smith  and  his  assistant 
Mr.  Miner,  pursuant  to  the  River  and  Harbor  Act  of 
June  13,  1902.  [Commission’s  Exhibit  No.  18,  House 
Document  No.  219,  58th  Congress,  2d  Session;  R.  347- 
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362].  Colonel  Smith,  in  his  report  dated  September 
22, 1902,  said  inter  alia: 

“Mr.  Miner’s  report  is  appended  hereto.  It  con¬ 
tains  many  facts  of  interest,  aside  from  the  mdre 
practical  questions  of  cost  and  probable  benefits. 
The  following  points  may  be  specially  noted: 

“The  river  has  a  steep  gradient,  a  rocky  bed  and 
banks,  and  is  subject  to  destructive  floods.  The 
entire  difference  of  level  from  Northumberland  to 
tide  water  is  430  feet.  The  character  of  the  river 
bed  is  such  that  for  any  really  practical  navigation 
entire  difference  of  level  would  have  to  be  overcorjie 
by  dams  and  locks. 

“Permanent  dams  in  such  a  river  would  increase 
the  height  of  floods  and  do  great  injury,  so  that  |it 
would  be  necessary  to  resort  to  the  very  expensive 
type  of  movable  dams. 

“With  such  dams  it  would  not  be  practicable  to 
raise  the  water  sufficiently  to  admit  of  vessels  Of 
very  deep  draft,  and  any  excavation  to  increase  the 
depth  would  be  in  solid  rock  at  an  enormous  tot^l 
cost. 

“For  boats  of  6  to  10  feet  draft  the  rock  excava¬ 
tion  might  be  comparatively  little  with  properly 
regulated  dams,  but  their  number  would  be  gregt 
and  the  cost  would  hardly  be  less  than  twenty  to 
thirty  millions  of  dollars. 

“On  the  other  hand,  conditions  are  such  that  there 
is  no  assurance  of  any  considerable  traffic ,  and  cer¬ 
tainly  none  which  could  justify  such  an  expendi¬ 
ture. 

“As  bearing  upon  this  conclusion,  Mr.  Minejr 
states  the  fact  that  traffic  on  the  canal  which  had 
been  built  along  the  Susquehanna  River,  fronji 
points  above  Northumberland  to  tide  water,  conj- 
tinued  to  decline  until  the  canal  became  a  burden  to 
the  owners,  and  it  was  finally  abandoned  about  twb 
years  ago. 


i 
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“The  foregoing  gives  the  essential  features  of  Mr. 
Miner’s  report. 

“In  1880  a  report  of  an  examination  of  the  north 
branch  of  the  Susquehanna  River  was  submitted  by 
Col.  J.  N.  McComb,  Corps  of  Engineers.  (Report 
of  Chief  of  Engineers,  1880,  pp.  594-599.) 

“This  report  was  with  special  reference  to  navi¬ 
gation  by  flatboats  drawing  not  more  than  2  feet. 
With  this  report  is  the  report  of  Mr.  James  Worrall, 
civil  engineer,  assistant,  in  which  the  cost  oj  a  chan¬ 
nel  for  boats  of  2  feet  draft  from  Northumberland 
to  tide  water  was  estimated  to  be  $9,547,000.  The 
estimate  was  very  general  in  its  terms  and  is  prob¬ 
ably  very  much  less  than  would  now  be  required 
even  for  that  draft. 

“I  concur  fully  with  Mr.  Miner  in  the  conclusion 
that  the  benefits  to  be  derived  from  any  improve¬ 
ment  of  the  river  for  purpose  of  navigation  would 
prove  entirely  incommensurate  with  the  certainty 
of  vast  expense.”  [Italics  supplied.]  [R.  349-350]. 

For  the  32-year  period  from  1891  to  1922,  inclusive, 
the  river  flow  at  Holtwood  varied  from  a  mini¬ 
mum  of  2,227  to  a  maximum  of  605,500  cubic  feet  per 
second.  The  average  (which  occurs  much  less  than 
50%  of  the  time)  was  43,733  cubic  feet  per  second.  The 
median  flow,  i.  e.,  the  minimum  which  occurred  50%  of 
the  time,  was  23,791  cubic  feet  per  second.  [R.  386-387; 
Commission’s  Exhibit  No.  19,  House  Document  No.  186, 
69th  Congress,  1st  Session,  January  6,  1926,  Report 
transmitted  by  the  Secretary  of  War  on  preliminary 
examination  and  survey  of  the  Susquehanna  from 
Harrisburg  to  the  mouth,  pursuant  to  the  River  and 
Harbor  Act  of  March  2,  1919;  report  of  Major  Harring¬ 
ton,  November  1, 1923].  This  maximum  for  this  32-year 
period  was  less  than  the  estimated  maximum  of  671,000 


I 


cubic  feet  per  second  during  the  flood  of  June  2,  JL889 
(the  Johnstown  flood).  [R.  387-388;  Commission’s  Ex¬ 
hibit  No.  19].  In  1936  the  Johnstown  flood  rhaxinlum 
was  exceeded  by  a  new  maximum  of  860,000  cubic  feet 
per  second. 

The  slope  of  the  Susquehanna  is  now  recognized  as 
per  se  a  “natural  obstruction”  to  navigation,  which  can 
not  be  overcome  except  at  great  cost. 

i 

In  an  endorsement  dated  April  1,  1903  on  Colonel 
Smith’s  report  on  examination  of  the  Susquehanna  be¬ 
low  Northumberland,  Pennsylvania  [supra,  40-42],  jthe 
Board  of  Engineers  for  Rivers  and  Harbors  said: 

“Any  useful  improvement  of  the  Susquehanna 
River,  Pennsylvania,  below  Northumberland,  canj  be 
accomplished  only  by  means  of  locks  and  dariis. 
The  great  cost  of  the  work  required  is  apparent  fr|om 
the  fact  that  in  the  120  miles  of  river  between  North¬ 
umberland  and  tide  water  there  is  a  fall  at  low  wa|ter 
of  430  feet.  Such  cost  would  be  entirely  dispro¬ 
portionate  to  probable  commercial  benefits. 

“The  Board  therefore  believes  that  it  is  undesir¬ 
able  that  the  United  States  should  undertake  the  i Im¬ 
provement  of  the  Susquehanna  River,  Pennsylvania, 
below  Northumberland [Italics  supplied.  R.  3$1; 
Commission’s  Exhibit  No.  18]. 

Mr.  Miner,  in  his  report  of  the  same  examination, 
(dated  September  18,  1902),  reviewed  the  efforts  to 
make  the  Susquehanna  navigable  above  tidewater,  and 
to  have  such  projects  undertaken  by  the  Federal  Gov¬ 
ernment,  the  construction  of  the  Pennsylvania  canal 
system  along  the  Susquehanna  and  elsewhere,  and  tljie 
Susquehanna  and  Tidewater  Canal,  the  sale  of  the  Penn¬ 
sylvania  canal  system,  the  ruin  of  the  Susquehanna  arid 
Tidewater  Canal  by  the  1889  (Johnstown)  flood  and  the 
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final  abandonment  of  the  upper  Susquehanna  canal  in 
1900,  thus: 

“The  provision  for  the  examination  of  this  river 
in  the  river  and  harbor  act  of  June  13,  1902,  did  not 
define  the  extent,  purpose,  or  ultimate  object  of  this 
examination.  In  conversation  with  Congressman 
M.  E.  Olmsted,  of  Harrisburg,  I  learned  that  the 
scope  of  the  examination  sought  by  those  who  were 
instrumental  in  having  provision  for  it  placed 
in  the  river  and  harbor  act  is  very  broad  and  not 
clearly  defined;  that  the  classes  of  boats  to  accom¬ 
modate  which  they  seek  to  have  the  river  improved 
is  not  determined,  and  that  it  is  desired  to  have  an 
exhaustive  examination  and  survey  made  to  deter¬ 
mine  what  class  of  boats,  if  any,  for  which  it  is 
feasible  to  make  the  river  navigable  along  its  course 
from  the  mouth  to  the  forks  at  Northumberland. 
Several  years  ago  a  Congressional  candidate  from 
that  district  had  publicly  advocated  the  improve¬ 
ment  of  the  river  to  the  extent  of  making  it  navi¬ 
gable  for  ocean  vessels  of  the  largest  capacity,  and 
public  interest  in  the  enterprise  had  been  moulded 
into  this  form  of  improvement. 

“The  project  for  improving  the  river  in  some  form 
is  by  no  means  a  new  one.  In  fact  it  has  a  history 
in  connection  with  the  great  system  of  inland  navi¬ 
gation  developed  during  the  first  half  of  the  nine¬ 
teenth  century  that  dates  back  for  its  inception  at 
least  a  century  and  a  quarter.  The  history  of  these 
internal  improvements,  of  the  growing  conditions 
that  made  them  necessary,  the  gradual  molding  of 
public  opinion  in  their  favor,  the  vicissitudes  under 
which  they  were  undertaken,  and  the  influence  they 
had  in  the  making  of  a  great  State  form  one  of  the 
most  interesting  chapters  in  our  first  century  of 
national  existence. 

“The  first  surveys  touching  the  Susquehanna 
River  were  made  in  1762,  and  were  really  the  be¬ 
ginning  of  a  project  for  connecting  the  Ohio  and 
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Delaware  rivers  and  Lake  Erie,  and  would,  if  car¬ 
ried  out,  have  made  a  continuous  waterway;  582 
miles  long.  A  company  was  formed  in  17$1  to 
carry  out  this  project,  but  the  financial  distresses  of 
the  country  caused  its  failure. 

“Between  1790  and  1825  several  spasmodic  efforts 
were  made  to  make  the  river  navigable.  Some 
money  was  expended  for  this  purpose — some  appro¬ 
priated  by  the  State  legislature,  some  raised  by  pub¬ 
lic  and  private  subscription,  and  some  by  lotteries. 
The  aggregate  amount  of  this  it  is  difficult  to  ascer¬ 
tain,  but  I  have  been  able  to  find  no  records  indi¬ 
cating  that  the  amount  would  exceed  $50,000.  Im¬ 
provements  mostly  consisted  in  removing  rocks  jut¬ 
ting  up  from  the  bed  of  the  river  that  interfered 
with  arks  and  rafts  floating  down  on  high  w^ter. 
They  were  not  made  with  reference  to  upiiiver 
navigation.  The  use  of  the  river  for  transporting 
timber  in  rafts  and  other  products  of  the  valley  in 
arks  was  enormous  in  early  days,  reaching  four  to 
five  million  dollars  per  annum  of  value  in  1825  to 
1830. 

“It  may  be  said  that  there  never  was  practically 
such  a  thing  as  upriver  navigation  on  this  streaip,. 

“In  1824  a  company  was  formed  in  Baltimore  to 
establish  steamboat  navigation  on  the  Susquehajnna 
River.  Three  light-draft  steamers,  the  Codorus,  Sus¬ 
quehanna,  and  Pioneer  were  built  and  ascended)  the 
river  the  following  year.  An  explosion  of  the  boil¬ 
ers  of  one  of  them  caused  the  abandonment  of  the 
enterprise  in  1826.  Since  that  the  only  steamboat 
navigation  on  the  Susquehanna  has  been  of  a  local 
character. 

“About  the  year  1830  a  project  was  formed  j  for 
connecting  the  Delaware  and  Chesapeake  bays  vjrith 
Lake  Erie  by  way  of  the  Susquehanna  River,  ^nd 
continuing  this  line  of  inland  navigation  to  the 
Mississippi  River  by  means  of  the  Great  Lakes  and 
a  canal  from  Chicago  to  the  Illinois  River. 
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“The  latter  work  has  been  mainly  carried  out 
within  the  past  decade.  In  1833  a  great  effort  was 
made  to  have  this  project  undertaken  by  the  Gov¬ 
ernment.  A  memorial  was  presented  to  Congress 
and  the  people  of  the  United  States,  urging  the  im¬ 
portance  of  making  this  a  national  enterprise.  The 
next  year  Dr.  William  Howard  of  the  Topographical 
Engineers  was  given  charge  of  making  surveys  for 
such  a  water  route,  but  died  at  the  very  commence¬ 
ment  of  his  labors,  and  no  progress  was  made  on 
the  project. 

“After  this  date  public  attention  focused  on  the 
canal  system,  which  followed  the  rivers  and  creeks 
and  provided  for  the  needed  water  transportation 
without  the  necessity  of  navigating  the  rivers  to 
any  extent,  and  interest  in  the  further  improvement 
of  the  Susquehanna  River  died  out. 

“A  system  of  canals  in  the  valley  of  the  Susque¬ 
hanna  River,  and  connecting  the  Susquehanna  with 
the  Delaware  River  via  the  Schuylkill  and  Swatara 
rivers,  was  a  project  which  originated  with  William 
Penn. 

“After  the  Revolution  public  attention  concerning 
this  great  project  grew  as  the  public  necessities  in¬ 
creased,  the  result  of  the  rapid  settlement  of  the 
interior  of  the  State  and  the  Northwest  Territory. 
Some  private  corporations  commenced  construction 
of  canals  in  the  first  years  of  the  nineteenth  century, 
among  the  earliest  of  which  was  the  canal  still  in 
use  connecting  the  Delaware  and  Chesapeake  Bays. 
The  great  system  of  inland  navigation  carried  out 
by  the  State  oj  Pennsylvania  was  actively  com¬ 
menced  in  1820,  and  the  construction  covers  a  period 
of  about  twenty  years.  The  canal  along  the  Juniata 
River  and  along  the  Susquehanna  River  from  North¬ 
umberland  to  Columbia,  and  a  railroad  thence  to 
Philadelphia  were  among  the  earliest  works  carried 
out.  Subsequently  the  Susquehanna  and  Tide 
Water  Canal  was  built  by  private  corporation  from 
Wrightsville,  opposite  Columbia,  along  the  west 
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bank  of  the  Susquehanna  River  to  tide  water, 
was  designed  to  form  the  connecting  link  in 
system  of  inland  navigation,  enabling  product 
be  carried  from  the  interior  entirely  by  wate 
Baltimore  and  Philadelphia. 

“In  1857  and  1858  the  entire  system  of  inte 
improvements ,  consisting  of  714  miles  of  canals 
120  miles  of  railroad,  was  sold  for  $11^281^250,  pav¬ 
ing  cost  the  State  in  round  numbers  $ 29,000,000 ,  or 
$31,000  per  mile.  The  canal  along  the  Susquehafina 
River,  between  Northumberland  and  Columbia,  was 
a  part  of  the  main  line  which  passed  into  the  hands 
of  the  Pennsylvania  Railroad  Company.  Ftom 
1858  to  1875  the  annual  receipts  amounted  to  about 
$2,000,000.  This  was  the  flood  tide  of  their  pros¬ 
perity,  though  this  period  was  not  without  its  vicis¬ 
situdes.  The  flood  of  1865  did  millions  of  dollars’ 
worth  of  damage.  After  1875  the  receipts  began  to 
decline  and  transportation  by  water  gradually  g^ve 
place  to  the  more  rapid,  convenient,  and  certain 
transportation  by  railroad.  The  destructive  flood 
of  1889  ruined  many  miles  of  the  canals.  The  Sus¬ 
quehanna  and  Tide  Water  Canal  was  never  repaired. 
Much  of  the  former  State  canal  system  was  repaired, 
including  the  canal  on  the  Juniata  River  and  \the 
Susquehanna  River  between  Northumberland  and 
Columbia,  and  used  for  some  years  for  local  traffic 
and  as  feeders  for  the  railroads.  But  the  receipts 
continued  to  decline;  they  became  a  burden  to  jthe 
owners,  and  section  by  section  they  were  abandoned. 
The  Susquehanna  River  division  was  finally  aban¬ 
doned  in  1900,  and  at  this  time  only  a  few  miles j  of 
the  former  system  of  internal  water  navigation  pre 
in  use.  [Italics  supplied.  R.  351-355;  Commissiqn’s 
Exhibit  No.  18].  .1 

Mr.  Miner  then  discussed  the  effect  of  the  physical 
characteristics  of  the  river  on  the  problem  of  making  it 
navigable: 

“The  problem  presented  for  consideration  is  that 
of  improving  for  purposes  of  navigation  a  nontidal 
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river  which  drains  an  area  of  nearly  30,000  square 
miles,  has  worn  a  channel  through  hard  primitive 
rocks,  is  generally  shallow,  has  a  steep  gradient,  and 
much  of  the  way  abrupt  rocky  banks,  and  is  subject 
to  destructive  floods. 

“I  am  submitting  herewith  a  profile  of  the  river  and 
most  of  its  western  tributaries,  published  in  the 
annual  report  of  the  State  board  of  health  of  Penn¬ 
sylvania  in  1895,  from  this  it  is  seen  that  the  river 
has  generally  a  fairly  uniform  grade  except  for  local 
rapids  from  the  Muncy  dam  to  Conewago  Falls;  that 
below  the  latter  point  the  grade  increases  continu¬ 
ally  to  tide  water. 

“At  Northumberland  the  low-water  level  of  the 
river  is  430  feet  above  mean  sea  level,  and  in  its 
flow  of  120  miles  to  tide  water  has  an  average  fall 
of  3.58  feet  per  mile,  or  0.00068.  The  average  width 
of  river  bed  is  about  0.65  mile.  In  at  least  four 
places  above  Conewago  Falls,  where  the  river  has 
broken  through  mountain  ranges,  its  width  has  been 
contracted  to  0.4  mile.  Below  that  it  is  even  more 
contracted,  and  at  Pequa  Creek,  27  miles  from  the 
mouth,  narrows  to  a  gorge  only  0.2  mile  wide,  main¬ 
taining  a  width  of  0.2  to  0.5  mile  for  half  the  remain¬ 
ing  distance  to  the  mouth.  The  river  widens  in 
many  places  to  a  mile  or  more,  and  at  one  point  to 
nearly  1  Vz  miles.  High-water  width  is  a  little  greater 
even  now,  but  has  been  greatly  contracted  at  the 
wide  places  by  the  construction  of  canal  and  railroad 
embankments.  This  is  one  element  which  causes 
the  noticeable  increase  of  flood  elevations  since  these 
public  works  were  built.  The  river  at  low  water 
generally  spreads  over  the  entire  width  of  bed  from 
the  forks  to  the  narrows  below  Pequa  Creek,  and 
the  depth  is  generally  from  a  few  inches  to  2  or  3 
feet.  There  are,  however,  occasionally  pools  where 
the  surface  is  practically  level  and  the  depths  6  to 
10  feet,  and  these  have,  in  some  places  become  partly 
filled  with  fine  coal  and  mine  refuse  carried  down 
in  high  water. 
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‘‘In  the  section  below  Pequa  Creek  where  the 
width  is  contracted  to  0.2  or  0.3  mile  the  current 
is  very  swift  and  a  low- water  channel  has  been  worn 
to  a  great  depth  in  the  bottom,  having  a  widtlji  of 
100  to  150  feet.  It  is  generally  stated  by  fishermen 
and  river  men  in  the  vicinity  that  no  bottom  has 
ever  been  found. 

“The  river  bed  is  dotted  with  rocks  projecfing 
above  the  bed,  and  some  of  them  above  even  the 
high-water  level.  These  and  the  numerous  rabids 
render  navigation  even  for  flats  dangerous  at  low 
water  and  impossible  for  long  distances.  The  rdcks 
in  some  cases  are  so  large  as  to  become  islandjs,  a 
few  of  which  have  soil  and  vegetation  and  still  fejver 
are  tillable  where  high  enough  not  to  suffer  from 
floods. 

“The  formation  is  of  hard  limestone,  sandstone, 
and  shales  of  the  Devonian  and  Silurian  ages  in  the 
upper  portion,  while  in  the  lower  section  metarbor- 
phic  rocks  and  slates  of  earlier  formation  are  met 
with.  The  river  has  broken  through  range  after 
range  of  hills  or  mountains  making  angles  of  40  4  to 
90°  with  their  axes,  and  having  at  those  points  pre¬ 
cipitous  banks,  some  places  nearly  vertical.  Else¬ 
where  the  river  banks  have  gentle  slopes.”  [R.  355- 
356;  Commission’s  Exhibit  No.  18.] 

Mr.  Miner  enumerates  seven  “principal  mountain 
ranges”  crossed  by  the  Susquehanna  between 
berland  and  Harrisburg.  [R.  356.] 

Concerning  frequency  of  floods  and  heights  attained 
by  the  water,  Mr.  Miner  said: 

“The  Susquehanna  River  is  visited  by  a  destruc¬ 
tive  flood  every  twelve  to  fifteen  years.  The  mbst 
destructive  flood  known  was  that  of  1865.  That|  of 
1889  was  higher  in  the  west  branch  and  nearly  as 
high  below  the  forks.  These  two  floods  have  des¬ 
troyed  the  canals  in  the  valley  of  the  Susquehanna 
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River.  The  flood  of  last  spring  reached  nearly  as 
great  a  height,  but  was  not  so  destructive  to  prop¬ 
erty,  the  abandoned  canals  no  longer  having  any 
value. 

“At  Northumberland  in  1865  the  flood  raised  to 
about  17  feet  above  low  water,  at  Selins  Grove  to 
about  20  feet,  and  at  Harrisburg  to  28.2  feet.  Below 
this  point  records  do  not  seem  to  have  been  kept, 
but  the  flood  was  probably  from  20  to  30  feet  in 
height  as  far  down  as  the  Maryland  line.”  [R.  357- 
358;  Commission’s  Exhibit  No.  18.] 

Making  the  Susquehanna  navigable  for  large-sized 
ocean  vessels  would  be  a  work  comparable  in  magnitude 
with  the  Nicaragua  Canal. 

“While  it  would  be  possible  to  provide  for  large¬ 
sized  ocean  vessels,  the  construction  of  such  a  water¬ 
way  would  be  a  work  comparing  in  magnitude  with 
the  Nicaragua  Canal.  This  would  necessarily  be  a 
channel  30  feet  deep  and  150  feet  wide.  It  would 
not  be  practicable  to  dam  the  water,  raising  it  30 
feet,  for  that,  even  with  movable  dams,  would  raise 
the  low-water  level  above  the  present  flood  level. 

“If  we  were  to  assume  a  type  of  construction  in 
which  there  were  locks  and  movable  dams  of  20  feet 
rise  (assuming  that  to  be  practicable),  22  would  be 
required,  which  would  cost  from  one  and  one-fourth 
to  two  million  dollars  each.  The  remaining  depths 
needful  to  float  ocean  vessels  would  have  to  be  ob¬ 
tained  by  excavation  below  the  present  bed  of  the 
river,  all  in  solid  rock.  A  conservative  estimate  for 
this,  under  the  prevailing  conditions,  is  $4  per  cubic 
yard.  The  enormous  cost  of  this  will  be  seen  when 
we  consider  the  fact  that  a  channel  excavated  10 
feet  deep  and  150  feet  wide  would  amount  to  over 
$1,000,000  per  mile.  Such  a  project  would  probably 
cost  nearly  half  as  much  as  the  entire  sum  appro¬ 
priated  by  the  Government  for  river  and  harbor 


51 


improvements  throughout  the  country  during  the 
entire  nineteenth  century.  [Italics  supplied.  R. 
359,  360-361;  Commission’s  Exhibit  No.  18.] 

j 

Mr.  Miner  concluded: 


“1  am  therefore  compelled  to  view  any  project  of 
making  the  Susquehanna  River  navigable  frqm 
Northumberland  to  tide  water ,  as  one  which  would 
involve  a  vast  expenditure  of  money  with  but  very 
trifling  benefit  either  to  producers,  consumers,  or\to 
the  commercial  interests  of  the  United  Stated” 
[Italics  supplied.  R.  362;  Commission’s  Exhibit  No. 
18.1 

General  Gillespie  in  his  letter  dated  December  9,  19p3, 
submitting  the  reports  of  Colonel  Smith  and  Mr.  Min^r, 


said: 


“Colonel  Smith  states,  for  reasons  given  in  ijis 
report,  that  the  benefits  to  be  derived  from  any  im¬ 
provement  of  the  river  for  purposes  of  navigation 
would  prove  entirely  incommensurate  with  the  cost, 
and  the  Board  of  Engineers  for  Rivers  and  Harbors, 
which  has  reviewed  this  report  under  the  provisions 
of  sections  3  and  14  of  the  above-mentioned  act,  ex¬ 
presses  the  opinion  in  its  report  of  April  1, 1903,  that 
it  is  undesirable  for  the  United  States  to  undertake 
this  improvements  [Italics  supplied.  R.  34}8; 
Commission’s  Exhibit  No.  18] . 


Thus  the  same  physical  characteristics  of  the  Susque¬ 
hanna  watershed  which  proved  to  be  and  still  are  “insu¬ 
perable  obstructions”  to  making  the  river  navigable  also 
ultimately  effected  the  ruin  of  the  Susquehanna  arid 
Tidewater  Canal  and  contributed  to  the  abandonment  Of 
the  Pennsylvania  Canal  along  the  upper  Susquehanna. 
In  the  Pennsylvania  Water  Resources  Inventory  Report, 
Part  IX,  published  in  1916  [Commission’s  Exhibit  No.  56; 
R.  1280] ,  Plate  I  is  a  map  of  Pennsylvania  showing  “canals 
and  slackwater  improvements  constructed  by  StatL, 
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United  States  and  corporations”  [R.  1291].  Plate  III  is  a 
similar  map  showing  “existing  lines  of  navigation,  Fed¬ 
eral  and  corporate”  [R.  1318c].  Plate  I  shows  canals 
and  improvements  along  practically  the  entire  length  of 
the  Susquehanna  and  its  tributaries,  which  constituted 
the  heart  of  the  Pennsylvania  canal  system.  Plate  III 
shows  no  existing  lines  of  navigation  at  all  along  the 
Susquehanna  or  its  tributaries  and  only  two  unconnected 
systems  at  the  east  and  west  of  the  state,  in  the  neighbor¬ 
hood  of  Philadelphia  and  Pittsburgh  respectively.  Testi¬ 
mony  and  reports  of  the  Susquehanna  and  Tide  Water 
Canal  Companies  show  that  frequent  floods  damaged, 
when  they  did  not  ruin,  the  canals  along  the  Susque¬ 
hanna.  [R.  81,  965,  967,  968-9,  975;  Commission’s  Ex¬ 
hibit  Nos.  34,  35,  36]. 

In  a  report  dated  December  20,  1890,  on  an  examina¬ 
tion  of  the  West  Branch  of  the  Susquehanna,  submitted 
by  the  Chief  of  Engineers  to  the  Secretary  of  War,  with 
a  letter  dated  December  29,  1890,  and  transmitted  by 
the  Secretary  of  War  to  the  House  of  Representatives, 
Major  Raymond  said: 

“At  the  present  time  the  West  Branch  of  the  Sus¬ 
quehanna  River  is  not  used  for  the  purposes  of  navi¬ 
gation,  and  is  not  navigable  at  its  ordinary  stages. 
At  these  stages  its  slope  and  volume  preclude  the 
possibility  of  obtaining  a  channel  of  navigable  depth 
by  the  construction  of  embankments  or  by  canaliza¬ 
tion.  The  permanent  improvement  of  the  channel 
for  the  purposes  of  navigation  could  probably  only 
be  accomplished  by  means  of  locks  and  dams.  The 
magnitude  and  cost  of  such  a  method  of  improve¬ 
ment  may  be  inferred  from  the  statement  that  the 
difference  in  elevation  between  the  mouth  and  head 
of  the  West  Branch,  covering  a  distance  of  about 
125  miles,  is  over  400  feet. 
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“Such  an  improvement  would  be  of  little  value 
unless  it  was  continued  to  the  mouth  of  the  river 
at  Havre  de  Grace.  This  part  of  the  river,  bel<j>w 
the  junction  of  the  West  Branch,  has  a  length  of 
about  125  miles,  with  a  fall  of  430  feet.  It  is  r  ot 
navigable  at  ordinary  stages  and  its  slope  and 
volume  would  render  locks  and  dams  necessary  for 
its  improvement.  The  cost  of  such  an  improve¬ 
ment,  over  a  distance  of  250  miles,  and  an  eleva¬ 
tion  of  more  than  800  feet,  would  be  very  greit, 
and  would  only  be  justified  by  commercial  neces¬ 
sities  which  do  not  now  exist.” 

[R.  1839-1840;  Exhibit  No.  95,  House  Document 
No.  136,  51st  Congress,  2d  Session,  Report  of 
Chief  of  Engineers  on  preliminary  examination 
of  the  West  Branch  of  the  Susquehanna.] 


The  slope  mentioned  in  the  reports  above  quoted 
[supra,  41,  43,  48,  53]  is  the  average  slope  of  430  feet  over 
the  120  miles  from  Northumberland  to  tidewater,  viz., 
3.58  feet  per  mile,  i.e.,  less  than  the  average  of  4.02 
feet  per  mile  (mentioned  in  the  Commission’s  findings 
[supra,  38] )  for  the  84.6  miles  from  the  mouth  of 
the  Juniata  to  the  mouth  of  the  Susquehanna.  The 
slope  of  the  upper  Susquehanna  is,  however,  appre¬ 
ciably  less,  the  slope  of  the  lower  Susquehanna  corres¬ 
pondingly  greater,  than  the  average.  Throughout  both 
the  upper  and  the  lower  Susquehanna  the  slope  is  ex¬ 
tremely  variable. 


“The  elevation  of  the  Susquehanna  River  at  the 
junction  of  the  West  and  North  branches  is  430 
feet  above  mid-sea  level  at  Havre  de  Grace.  The 
distance  between  these  points  is  about  125  miles, 
hence  the  mean  slope  of  the  lower  trunk  of  this 
river  is  nearly  ZV2  feet  per  mile.  The  slope  is 
very  variable  for  different  parts  of  this  distanc 
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being  over  5  feet  per  mile  in  the  lower  40  miles, 
and  about  2Vz  feet  in  the  upper  40  miles.” 

[R.  1838;  Exhibit  No.  95,  report  of  Major  Raymond.] 

General  Casey,  Chief  of  Engineers,  stated  and  ap¬ 
proved  Major  Raymond’s  conclusions  thus: 

“After  careful  investigation  of  the  subject  Major 
Raymond  concludes  that  the  navigation  of  the  West 
Branch  of  the  Susquehanna  River  can  not  be  ma¬ 
terially  and  permanently  improved  by  the  construc¬ 
tion  of  embankments  or  otherwise,  and  that  there 
is  no  practicable  method  of  confining  its  waters, 
in  times  of  great  flood,  to  the  general  course  of  the 
channel  which  can  now  be  undertaken.  He  is  there¬ 
fore  of  the  opinion  that  the  river  is  not  worthy  of 
improvement. 

“The  Division  Engineer,  Col.  William  P.  Craig- 
hill,  Corps  of  Engineers,  concurs  in  the  opinion  of 
Major  Raymond,  and  the  views  of  these  officers 
meet  with  my  approval .”  [Italics  supplied]. 

[R.  1836,  1853;  Exhibit  No.  95.] 

On  January  6,  1926,  the  House  of  Representatives  re¬ 
ceived  from  the  Secretary  of  War,  and  referred  to  the 
Committee  on  Rivers  and  Harbors,  reports  of  Colonel 
Jervey,  dated  September  20,  1920,  and  Major  Harring¬ 
ton,  dated  November  1,  1923,  transmitted  by  the  Chief 
of  Engineers  with  a  letter  dated  December  30,  1925, 
on  examination  and  survey  of  the  Susquehanna  from 
Harrisburg  to  the  mouth,  authorized  by  the  River  and 
Harbor  Act  of  March  2,  1919.  [Commission’s  Exhibit 
No.  19,  House  Document  No.  186,  69th  Congress,  1st 
session;  R.  363-447].  In  his  report  Colonel  Jervey  said: 

“Below  the  mouth  of  the  West  Branch  the  fall 
becomes  more  irregular  than  above,  and  there  are 
rapids  where  the  stream  flows  over  a  rocky  bot¬ 
tom.  In  the  lower  part  of  its  course  from  Marietta 
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to  Havre  de  Grace  the  river  occupies  a  deep  valley, 
varying  in  width  from  a  few  hundred  yards  to 
more  than  2  miles,  and  on  either  shore  it  is  |for 
the  most  part  bounded  by  rocky  bluffs  surmounted 
by  a  tableland  100  to  500  feet  above  the  stream.  The 
channel  is  in  many  places  filled  with  small  rocky 
islands,  some  of  which  are  cultivated.  The  fal}  of 
the  main  river  is  rapid.  Its  elevation  at  the  mouth 
of  the  West  Branch  is  about  400  feet  above  m£an 
sea  level  at  Havre  de  Grace.  The  distance  be¬ 
tween  this  point  and  Havre  de  Grace  is  about  JL25 
miles,  hence  the  mean  slope  of  the  main  rivei]  is 
nearly  ZV2  feet  per  mile.  The  slope  is,  however, 
extremely  variable,  being  over  5  feet  per  mile  in 
the  lower  40  miles  and  about  2V2  feet  per  milej  in 
the  upper  40  miles.  The  change  in  slope  takes 
place  as  the  river  passes  from  the  Allegheny  Moun¬ 
tain  and  the  Allegheny  Valley  regions  to  the  Pi^- 
mont  Plateau  region.” 

[R.  375;  Commission’s  Exhibit  No.  19.] 

At  the  site  of  the  Holtwood  dam  the  Susquehanna 
has  a  rate  of  fall  of  5.4  feet  per  mile,  much  greater  than 
the  average  of  the  river.  [R.  1553;  Commission’s  Ex¬ 
hibit  No.  81,  Pennsylvania  Water  Supply  Commission, 
Water  Resources  Inventory  Report,  Part  VII,  Watier 
Power  (1917)].  | 

Wide  variations  in  slope  and  depth  of  the  river  bed 
are  accompanied  by  like  variations  in  depth  and  velocity 
of  the  water. 

Charles  Trcziyulny,  an  engineer  appointed  pursuant 
to  a  resolution  of  the  Pennsylvania  Legislature,  to  make 
a  “survey  and  exploration”  of  the  Susquehanna,  in  his 
report  to  the  Government  of  Pennsylvania,  dated  Marc^h 
5,  1827,  said: 
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“The  waters  of  the  Susquehanna  from  the  state 
line  above  Athens,  to  the  head  of  Conewago  falls, 
do  not  exceed  in  velocity,  at  an  average  rate,  two 
miles  per  hour  when  low,  and  four  miles  per  hour 
when  at  high  water;  and  average  one  third  of  an 
inch  fall  per  hundred  feet  in  the  distance  of  232 Vi 
miles.  In  the  present  unimproved  state  of  the 
river  however,  the  velocity  is  increased  by  its  im¬ 
petus  in  falling  over  bars,  ledges  of  rocks,  etc.;  but 
when  these  are  improved,  especially  if  done  sys¬ 
tematically,  it  will  be  reduced  to  a  gentle  stream. 

“From  the  head  of  Conewago  to  tide,  when  the 
the  water  is  low,  the  current  runs  at  the  rate  of 
about  six  miles  per  hour,  and  when  high,  at  not 
less  than  ten  miles  on  an  average;  but  as  the 
velocity  of  the  stream  in  this  portion  of  the  river, 
is  also  very  much  increased  by  the  impetus  it  re¬ 
ceives  in  falling  from  one  ledge  of  rocks  to  another, 
the  navigation  may  be  much  improved  by  removing 
these  obstructions. 

“Hitherto  the  great  impediments  in  the  way  of 
the  navigation  of  the  river,  have  prevented  a  great 
part  of  its  fertile  banks  and  valleys  from  being 
settled,  which  in  point  of  excellence  for  agricul¬ 
tural  purposes,  as  well  as  for  their  mineral  produc¬ 
tions,  are  equalled  by  few  portions  of  the  Union, 
and  perhaps  excelled  by  none.” 

[R.  2103,  2092-2093;  Exhibit  No.  126]. 

These  predictions  or  opinions  as  to  what  might  be  ac¬ 
complished  by  “removing  obstructions”  were  never  jus¬ 
tified  by  the  event. 

The  latest  War  Department  reports  on  the  possibility 
of  making  the  Susquehanna  navigable  are  the  exhaus¬ 
tive  reports  transmitted  by  the  Secretary  of  War  on 
January  5,  1926  on  examination  and  survey  of  the  Sus¬ 
quehanna  from  Harrisburg  to  the  mouth,  pursuant  to 
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the  River  and  Harbor  Act  of  March  2,  1919  [supra, 
42-43,  54-55].  These  reports  cover  both  navigation  and 
power  development.  [Commission’s  Exhibit  No.  19, 
House  Document  No.  186,  69th  Congress,  1st  Session;!  R. 
363-447].  In  his  accompanying  letter,  dated  December 
20,  1925,  General  Taylor,  Chief  of  Engineers,  says,  inter 
alia: 

i 

“2.  The  Susquehanna  River  rises  in  south  cen¬ 
tral  New  York  and  flows  generally  south  through 
Pennsylvania  and  Maryland  into  Chesapeake  B&y. 
The  United  States  has  provided  an  improved  chan¬ 
nel  15  feet  deep  at  low  water  from  deep  water  in  tjhe 
bay  to  Havre  de  Grace,  near  the  mouth  of  the  rivbr, 
and  has  removed  a  shoal  above  that  point.  Begin¬ 
ning  at  a  point  5  miles  above  Havre  de  Grace  tfie 
river  is  broken  by  a  series  of  rapids  and  shoals  so 
that  navigation  is  possible  only  in  isolated  reaches. 
Request  is  now  made  for  a  navigable  channel  suit¬ 
able  for  a  large  scale  river  commerce  up  to  Harris¬ 
burg,  a  distance  by  river  of  70  miles. 

*  *  * 

i 

i 

“4.  The  district  engineer  reports  that  the  stetep 
slope  and  rocky  bed  of  the  river  render  imprac¬ 
ticable  an  adequate  improvement  by  open  channel 
means,  and  that  the  provision  of  a  lateral  canjal 
would  be  difficult  and  expensive  and  would  involve 
so  great  a  number  of  locks  as  materially  to  interfere 
with  navigation .  It  would  therefore  be  necessary 
to  canalize  the  river.  This  could  be  done  either 
from  the  point  of  view  of  navigation  alone  or  tri 
combination  with  a  hydroelectric  development. 
The  latter  is  evidently  the  more  desirable  plaiji, 
since  it  would  permit  the  full  utilization  of  the  re¬ 
sources  of  the  river,  and  since  the  charge  against 
navigation  would  be  correspondingly  less.  The  dis¬ 
trict  engineer’s  report  is  therefore  directed  primar¬ 
ily  to  the  development  of  a  combined  navigation  and 
power  project. 

*  *  * 

i 

i 

i 

i 

i 
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“7.  As  a  result  of  these  studies,  the  district  engi¬ 
neer  recommends  that  no  navigation  improvement 
he  undertaken.  He  considers  that  the  development 
of  the  river  for  power  purposes  should  he  left  to 
private  interests,  with  suitable  safeguards  looking 
to  the  possibility  of  future  navigation  developments. 
The  division  engineer  concurs  in  general  in  these 

views  and  recommendations. 

*  *  * 

“9.  After  due  consideration  of  the  above-men¬ 
tioned  reports,  I  concur  in  the  views  of  the  district 
and  division  engineers  and  the  Board  of  Engineers 
for  Rivers  and  Harbors.  *  *  *  I  therefore  report  that 
the  improvement  of  the  Susquehanna  River,  Pa.  and 
Md.,  from  Harrisburg  to  the  mouth,  in  the  interest 
of  navigation,  other  than  as  authorized  by  the  exist¬ 
ing  project  up  to  Havre  de  Grace,  is  not  deemed 
advisable  at  the  present  time” 

[R.  364-365,  366,  367;  Commission’s  Exhibit  No.  19. 
Italics  supplied]. 

The  Board  of  Engineers  for  Rivers  and  Harbors,  review¬ 
ing  the  engineers’  reports,  said: 

“The  Board  of  Engineers  for  Rivers  and  Harbors 
concurs  with  the  district  and  division  engineers  in 
the  opinion  that  the  prospective  commerce  on  the 
Susquehanna  River  from  Harrisburg  to  the  mouth 
is  not  of  sufficient  magnitude  to  justify  improve¬ 
ment  for  navigation  even  in  conjunction  with  power 
development. 

*  *  * 

“The  River  is  under  improvement  by  the  United 
States  under  a  project  which  provides  for  a  channel 
200  feet  wide  and  15  feet  deep  at  mean  low  water 
from  Chesapeake  Bay  to  Havre  de  Grace,  and  for 
the  removal  of  a  shoal  above  that  point.  The  im¬ 
proved  channel  extends  about  five  miles  into  Ches¬ 
apeake  Bay.  Above  Havre  de  Grace  the  river  is 
navigable  for  about  5  miles  for  vessels  drawing  15 
feet.  Between  that  point  and  Harrisburg  there  is 
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no  through  channel,  navigation  being  limited  to 
isolated  reaches.” 

[R.  367,  368;  Commission’s  Exhibit  No.  19.  Italics 
supplied]. 

In  a  report  by  the  Board  of  Engineers  for  Rivers  and 
Harbors  to  the  Chief  of  Engineers,  dated  November  16, 
1920,  it  was  said: 

“1.  It  seems  clear  that  the  improvement  of 
the  Susquehanna  River  from  Harrisburg  to  the 
mouth  is  not  justified  in  the  interests  of  navigation 
alone. 

U*  4C  * 

“6.  The  power  possibilities  of  the  Susquehanna 
River  are  of  interest  to  the  Federal  Power  Commis¬ 
sion  and  the  above  views  are  based  upon  a  con¬ 
ference  with  the  engineer  officer  attached  to  tijiat 
commission 

[R.  380,  381;  Commission’s  Exhibit  No.  19.  Italics 
supplied.] 

Major  Harrington  in  his  detailed  report,  dated  Novem¬ 
ber  1,  1923,  gives  a  description,  taken  from  Part  'VII, 
Water  Resources  Inventory  Report  of  the  Water  Supply 
Commission  of  Pennsylvania  (1917)  [Commission’s  Ex¬ 
hibit  No.  81;  R.  1554-1559]  of  petitioner’s  Holtwood 
dam  and  development,  discusses  a  suggested  cqm- 
bined  navigation  and  power  development,  and  the  pps- 
sibility  of  acquisition  of  the  Holtwood  plant,  or  negotia¬ 
tion  of  an  agreement  as  to  operation  of  it,  in  connection 
therewith,  and  also  refers  to  the  legal  status  of  the  dam 
“under  a  decision  of  the  Secretary  of  War  of  March  8, 
1904”  and  says  “this  decision  was  reversed  in  1914  by  a 
succeeding  Secretary  of  War  but  by  that  time  the  dam 
had  been  completed”  [R.  421].  Concerning  these  mat¬ 
ters  Major  Harrington  says: 

*  *  * 


*  *  * 
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“Pennsylvania  Water  &  Power  Co. 

“  ‘This  development  is  at  Holtwood,  about  one-half 
mile  below  McCall  Ferry  and  26  miles  above  the 
mouth  of  the  river.  It  is  the  largest  hydroelectric 
plant  in  the  State,  and  supplies  power  to  Baltimore, 
40  miles  south,  and  Lancaster,  15  miles  north.  It 
is  reached  by  the  Columbia  &  Port  Deposit  Branch 
of  the  Pennsylvania  Railroad,  which  follows  the 
east  bank  of  the  Susquehanna  from  Columbia  to  the 
mouth. 

“  ‘The  importance  of  power  possibilities  in  this  vi¬ 
cinity  have  long  been  known,  and  numerous  char¬ 
ters  have  been  obtained  by  corporations  aiming  to 
develop  the  power.  All  of  these  active  at  the  time 
were  taken  over  by  the  McCall  Ferry  Power  Co., 
incorporated  in  1905,  which  also  bought  the  real 
estate  and  rights  of  the  Columbia  &  Tidewater  Canal 
(an  abandoned  waterway),  so  far  as  these  affect¬ 
ed  the  project,  and  began  construction  in  October, 
1905.  In  the  financial  panic  of  1907  this  company 
went  into  the  hands  of  receivers  and  construction 
ceased,  but  in  the  fall  of  1908  was  resumed  by  the 
receivers.  The  company  was  subsequently  reorgan¬ 
ized  as  the  Pennsylvania  Water  &  Power  Co.  and 
now  operates  the  plant  which  is  not  yet  completed, 
although  power  delivery  began  from  one  unit  in 
October,  1910.  Eight  of  the  projected  ten  units 
are  now  in  operation,  the  last  having  been  installed 
late  in  1914,  and  the  others  will  be  installed  as  the 
power  demand  increases. 

“  ‘The  Susquehanna  at  the  point  of  development 
flows  through  a  narrow  valley  bordered  by  steep 
hills.  It  has  a  rate  of  fall  of  5.4  feet  per  mile,  much 
greater  than  the  average  of  the  river.  Another  fea¬ 
ture  of  the  site  is  the  presence  of  islands  in  the  river 
which  lowered  the  cost  of  dam  and  tailrace  con¬ 
struction. 

“  ‘The  maximum  discharge  used  up  to  the  present 
by  seven  units  has  been  18,000  second  feet.  At  pres- 
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ent  the  average  consumption  is  about  10,000  second 
feet,  but  with  all  the  units  installed  it  is  expected 
that  an  average  peak  consumption  of  24,000  secoijd 
feet  will  be  reached  when  this  quantity  is  availably. 

“  The  dam  is  a  monolithic  spillway  structure,  <J>f 
ogee  section,  built  of  1:3:5  concrete  with  a  small 
proportion  of  ‘plum’  stones,  and  placed  on  solid 
rock,  the  foundation  being  gneiss  with  streaks  <j)f 
quartz  and  schist.  The  width  at  base  is  65  fept 
and  the  maximum  height  is  65  feet  although  the 
average  height  in  the  channel  is  55  feet  and  is  ma¬ 
terially  diminished  over  Fry  Island.  The  crest  ele¬ 
vation  is  165  feet  and  the  length  of  the  crest  2,3^8 
feet. 

“  The  dam  floods  3.95  square  miles,  with  a  pool 
at  elevation  165  feet  while  at  elevation  169.5  feet,  to 
top  of  flash  boards,  the  area  submerged  is  4.77 
square  miles.  Elevation  160  feet  is  taken  as  the 
lower  limit  of  pondage,  and  the  storage  between 
that  elevation  and  165  feet  is  computed  to  be  6l4,- 
000,000  cubic  feet  while  between  165  and  169^5 
feet  it  is  1,047,000,000  cubic  feet,  which  would  sup¬ 
ply  12,100  second  feet  for  24  hours.  The  storage 
possibilities  are  practically  limited  to  the  daily  reg¬ 
ulation  of  flow  in  dry  season.  The  backwater  ex¬ 
tends  to  the  valleys  of  the  Conestoga  and  Pequpa 
Creeks,  and  the  power  plants  on  these  streams  are 
said  to  have  felt  its  influence  at  times  of  heavly 
flood. 

“  The  plant  has  no  headrace,  but  has  a  large  fork- 
bay,  which  is  chiefly  of  value  as  a  feature  of  thie 
protection  against  ice  troubles. 

“  The  power  house  is  a  massive  concrete  structur^, 
placed  at  an  angle  of  42°  with  the  axis  of  the  dam,  ijs 
dimensions  being  about  500  by  200  feet.  The  prin¬ 
cipal  parts  are  the  gate  house,  the  generator  room 
and  the  transformer  house,  the  last  being  largely 
occupied  by  switches  and  offices. 
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“  ‘In  the  generator  room  are  eight  units ,  operat¬ 
ing  under  54-foot  head,  with  the  pool  elevation  at 
165  feet.  All  are  double  runner,  vertical  shaft 
turbines  except  the  eighth  unit.  Five  have  run¬ 
ners  105.5  inches  diameter  and  operate  at  94  re¬ 
volutions  per  minute,  each  wheel  being  rated  at 
13,500  horsepower  under  53-foot  head.  The  sixth 
and  seventh  have  runners  of  97.5  inches  diameter 
and  are  rated  at  17,000  horsepower  under  62-foot 
head.  The  eighth  unit  has  a  single  runner  and  is 
rated  at  16,500  horsepower  under  63-foot  head. 

“  ‘Nos.  1,  2,  and  3  generators  are  of  7,500  kilo¬ 
watt  capacity;  Nos.  4  and  5  of  10,000  kilowatts, 
while  Nos.  6,  7,  and  8  are  rated  at  12,000  kilowatts, 
all  generating  3-phase  current  at  11,000  volts  and 
25  cycles.  Two  exciter  sets,  each  of  750  kilowatts 
are  driven  by  water  turbines  of  1,000  horsepower, 
and  there  is  also  one  motor-driven  exciter  of  500- 
kilowatt  capacity,  all  operating  at  240  revolutions 
per  minute  and  250  volts.  Thorough  provision  for 
excitation  has  been  made,  largely  in  anticipation 
of  ice  troubles. 

“  ‘The  plant  has  unusually  good  ice  protection. 
The  upstream  end  of  the  fore  bay  is  formed  by  a 
rock  fill  extending  out  from  the  shore  500  feet, 
downstream  from  the  end  of  which  is  a  floating 
timber  boom  with  a  vertical  face  5  feet  deep;  this 
is  240  feet  long  and  is  supported  at  the  ends  by  two 
massive  concrete  piers.  Between  the  boom  and  the 
junction  of  the  dam  and  power  house  are  three  sub¬ 
merged  masonry  arches  through  which  water  en¬ 
ters  the  fore  bay,  these  being  so  proportioned  as 
to  limit  the  velocity  through  them  to  4  feet  per  sec¬ 
ond.  No  floating  ice  has  ever  passed  into  the  fore 
bay  from  the  river,  but  should  this  occur,  provi¬ 
sion  is  made  for  its  disposal  by  three  ice  chutes  at 
the  shore  end  of  the  power  house.  To  prevent  ice 
from  entering  the  screen  room,  submerged  masonry 
arches  are  provided  along  the  entire  length  of  the 


building;  such  ice  and  debris  as  passes  this  skim¬ 
mer  can  be  discharged  through  two  ice  chutes 
within  the  limits  of  the  structure.  The  latter  has 
never  been  used  for  the  passage  of  ice  and  the  formed 
only  to  dispose  of  ice  formed  in  the  fore  bay. 
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‘The  tailrace,  150  feet  to  250  feet  wide,  and  abou|t 
three-quarters  of  a  mile  long,  was  formed  by  deep¬ 
ening  the  natural  channel  east  of  Piney  Island  and 
necessitated  the  removal  of  about  150,000  cubic 
yards  of  material.  A  wall  from  the  junction  of 
the  dam  and  power  house  downstream  to  Piney 
Island  closes  the  upper  end  of  this  channel. 

“  ‘Three-phase  current  is  transmitted  at  70,000 
volts  to  Baltimore  and  Lancaster.  An  additional 
tower  line  to  Baltimore,  parallel  with  the  original 
line,  is  under  construction.  Elaborate  protection 
against  lightning  has  been  made. 

“  ‘The  present  customers  are  the  Baltimore  Con¬ 
solidated  Gas,  Electric  Light  &  Power  Co.,  the  United 
Railways  &  Traction  Electric  Co.,  of  Baltimore,  and 
the  Edison  Electric  Co.,  of  Lancaster.  All  these 
have  steam  power  available  for  use  when  low  stream 
flow  seriously  curtails  the  output  of  the  plant.’ 

“The  annual  report  of  the  Pennsylvania  Water 
&  Power  Co.  for  1922  states: 

“  ‘So  great  has  the  demand  for  energy  become 
that  your  company ,  which  has  made  no  major  ad¬ 
ditions  to  its  generating  capacity  since  1914 ,  no'tp 
feels  it  expedient  to  consider  the  advisability  of 
installing  two  additional  generating  units  at  Holi- 
wood  *  *  *.’  | 

" The  present  plans  of  the  company  are  for  twi> 
new  turbines  rated  at  20,000  horsepower  each  at 
62-foot  head.  The  discharge  from  these  turbines 
will  increase  the  height  of  tail-water,  thus  cutting 
down  the  output  of  the  existing  units  so  that  the 
net  estimated  increase  in  output  after  the  new  in¬ 
stallation  is  complete  is  20,000  horsepower  making 
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the  total  station  capacity  about  140,000  horsepower. 
The  new  units  are  to  generate  current  at  60  cycles. 
Transmission  lines  are  to  be  built  to  York  and 
Coatesville,  Pa.,  to  permit  the  sale  of  energy  to  the 
Edison  Light  &  Power  Co.  and  the  Chester  Valley 
Electric  Co.,  respectively.  These  lines  will  be  de¬ 
signed  and  insulated  for  110,000  volts  but  will  be 
operated  at  the  start  at  70,000  volts. 

****** 

“Holtwood 

“32.  The  existing  power  plant  at  Holtwood  has 
already  been  described  in  paragraph  16.  The  clear 
length  of  spillway  on  the  dam  is  now  2,368  feet.  By 
making  a  slight  extension  on  the  western  end  32 
gates  can  be  installed,  taking  up  a  total  length  of 
2,400  feet  and  providing  clear  openings  less  piers 
totaling  2,080  feet.  The  flood  discharge  of  June  2, 
1889,  amounting  to  671,000  second-feet,  could  then 
be  passed  with  the  water  surface  above  the  dam 
at  elevation  183.7.  By  allowing  30,000  second-feet 
to  pass  through  the  penstocks  this  elevation  would 
be  reduced  to  183.  The  present  elevation  of  the 
Columbia  &  Port  Deposit  branch,  Pennsylvania 
Railroad,  at  Holtwood  station  is  183.  As  the  dis¬ 
charge  of  671,000  second-feet  has  occurred  but  once 
in  the  last  60  years  it  is  not  considered  necessary 
to  raise  the  grade  of  the  railroad  at  and  above  the 
dam.  The  locks  are  located  on  the  eastern  shore, 
with  the  lower  approach  in  the  present  tailrace. 
The  wing  wall  which  now  extends  from  the  east¬ 
ern  end  of  the  spillway  to  Piney  Island  ceases  to 
serve  any  useful  purpose  when  the  water  level 
below  the  dam  is  raised  by  the  dam  at  Conowingo 
and  it  is  proposed  to  remove  the  wall  in  order  to 
permit  free  discharge  from  the  turbines  into  the 
lower  pool  and  to  avoid  excessive  currents  in  the 
lower  approach.  The  location  selected  for  the  locks 
requires  the  relocation  of  about  1,800  feet  of  rail¬ 
way.  Operating  machinery  for  the  regulating 
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gates  will  be  installed  on  a  bridge  above  the  dam, 
due  to  the  impracticability  of  constructing  an  op¬ 
erating  tunnel.  The  general  features  of  the  mo4i- 
fied  layout  are  shown  on  sheet  No.  8.  Aerial  photic- 
graph  No.  5  contains  an  excellent  view  of  the  pres¬ 
ent  plant. 

“33.  Gates  10  feet  high  are  to  be  installed  on  the 
dam  and  the  elevation  of  the  upper  pool  raised 
to  175.  The  increased  head  thus  secured  will  aboijit 
compensate  for  the  loss  of  head  due  to  raising  tpe 
elevation  of  tail-water  to  secure  a  navigable  po<j)l 
from  Conowingo  to  Holtwood.  The  existing  dam 
is  sufficiently  strong  to  stand  the  increased  head  and 
the  gate  piers  can  be  designed  to  be  self-support¬ 
ing.  A  pool  at  elevation  175  will  provide  naviga¬ 
tion  about  9  miles  upstream.  There  are  no  bridges 
on  this  section. 

i 

****** 

“Acquisition  of  Holtwood  Plant 

“44.  If  the  project  described  in  this  report  weije 
adopted  and  the  plant  of  the  Pennsylvania  Water 
&  Power  Co.  could  be  acquired  at  a  reasonably 
figure,  it  would  appear  advisable  to  do  so.  The 
distribution  and  sale  of  the  power  developed  ait 
Holtwood  and  that  generated  at  the  other  power 
plants  could  then  be  co-ordinated  to  the  best  ad¬ 
vantage  and  complications  arising  from  increas¬ 
ing  the  elevation  of  tail-water  and  installing  gatds 
on  the  crest  of  the  dam  would  be  avoided.  The 
cost  estimates  include  an  item  of  $18,000,000  for  the 
acquisition  of  the  plant.  It  is  desired  to  emphasizt 
the  fact  that  this  figure  is  not  based  on  an  ap^ 
praisal  of  the  property  and  that  nothing  is  known 
as  to  the  attitude  of  the  company  toward  such  a 
transaction.  The  statement  of  the  condition  of  the 
company  as  of  December  31,  1922,  and  the  profit 
and  loss  account  for  1922  as  published  in  the  an¬ 
nual  report  for  that  year  are  given  below : 


! 
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Assets 

Plant,  property  and  power  develop¬ 
ment  . $17,916,192.05 

Securities  in  other  companies .  3,388,033.55 

Loose  plant  and  stores .  87,050.78 

Prepaid  charges . .  5,378.30 

Accounts  receivable .  282,119.05 

Bills  receivable .  25,000.00 

Cash  in  hands  of  trustees  for  bond 

redemption  . 75,096.57 

Cash  in  banks  and  with  agents .  265,194.86 


22,044,065.16 


Liabilities 

Capital  stock .  8,495,000.00 

First  mortgage  5  per 

cent  bonds .  $12,035,000.00 


Less  held 
in  Treas¬ 
ury  .  $450,000.00 

Less  bonds 
redeemed 
by  trus¬ 
tees  or 
canceled 
for  sink¬ 
ing  fund 
invest¬ 
ment .  546,000.00  996,000.00 


11,039,000.00 


Accounts  payable  . .  63,464.18 

Sinking  fund . 550,000.00 

Reserve  for  sinking  fund .  25,000.00 

Reserve  for  taxes . .  163,307.37 

Depreciation  reserve  .  985,104.20 

Contingent  fund . .  721,539.55 

Profit  and  loss  account .  1,649.86 


22,044,065.16 


Profit  and  Loss  Account 


By  income  from  all 
sources . 

To  operating  expenses  $136,980.71 

To  general  expenses  ...  138,094.84 

To  taxes .  125,000.00 

To  maintenance .  147,002.30 


By  balance  brought  down . 

To  interest  on  first-mortgage  bonds 

Net  revenue  . 

Balance  from  1921 . 

Total . 


Distributed  as  follows: 


$2,003,478.33 


547,077.85 


1,456,400. 

535,144. 


48 


921,256.02 

3,253.b4 


924,509.96 


Dividend  1 3A  per  cent  for  quarter 

ending  Mar.  31  . 

Dividend  1 3A  per  cent  for  quarter 

ending  June  30 . 

Dividend  13A  per  cent  for  quarter 

ending  Sept.  30 . 

Dividend  1%  per  cent  for  quarter 

ending  Dec.  31  . 

To  depreciation  reserve . 

To  reserve  for  sinking  fund . 

To  contingent  fund . 

Profit  and  loss  account . 


148,662. 


50 


148,662|50 

148,662-50 


148,662j50 

173,210110 

75,000,00 

80,00oj00 

1, 649186 


924,509(96 


Total 
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“These  figures,  which  are  for  a  year  of  small  flow, 
indicate  that  the  company  is  in  a  sound  condition. 
Its  stock  and  bonds  are  both  selling  near  par  in  the 
present  market.  If  the  plant  were  actually  to  be 
acquired,  the  first  step  would  be  a  complete  ap¬ 
praisal  of  the  items  listed  as  assets  in  the  statement 
quoted  above.  ‘Plant,  property,  and  power  de¬ 
velopment’  probably  includes  those  portions  of  the 
property  devoted  to  power  development.  The 
‘Securities  in  other  companies’  are  understood  to 
consist  largely  of  stock  in  the  independent  sub¬ 
sidiary  companies  which  own  the  transmission  lines 
which  connect  Holtwood  with  Lancaster  and  Bal¬ 
timore.  The  earnings  of  these  transmission  lines 
are  presumably  included  in  the  ‘Income  from  all 
sources’  shown  in  the  profit  and  loss  account.  It 
is  not  possible  to  determine  the  earnings  from  power 
production  alone  from  the  statement  but,  for  the 
purpose  of  the  estimates  in  this  report,  it  is  be¬ 
lieved  to  be  sufficiently  accurate  to  use  $18,000,000 
as  the  present  value  of  the  property  (see  also  par. 
46). 

“45.  The  Pennsylvania  Water  &  Power  Co.  pro¬ 
poses  to  install  at  Holtwood  two  additional  units 
each  having  a  rated  capacity  of  20,000  horsepower  at 
62  feet  head.  The  actual  net  increase  in  capacity 
will  he  about  20,000  horsepower.  The  new  units  will 
generate  60-cycle  current  and  will  be  tied  in  with 
the  eight  existing  25-cycle  units  by  two  5,000-kilo¬ 
watt  frequency  changers.  The  company  estimates 
the  total  cost  of  installing  this  increased  capacity  at 
$2,500,000,  which  figure  is  used  in  this  report. 

“46.  The  acquisition  of  the  property  of  the  Penn¬ 
sylvania  Water  &  Power  Co.  is  not  essential  to  carry¬ 
ing  out  the  scheme  of  development  described  herein 
and  if  it  could  not  be  purchased  on  reasonable  terms 
the  development  would  still  be  feasible  but  it  would 
be  necessary  to  negotiate  a  special  agreement  cover¬ 
ing  the  installation  of  regulating  gates  on  the  dam 
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and  the  raising  of  the  water  levels  above  and  below 
the  dam.  The  dam  at  Holtwood  was  not  built  under 
an  act  of  Congress  and  a  Federal  permit,  presum¬ 
ably  because  it  was  constructed  at  a  time  when  the 
Susquehanna  River,  under  a  decision  of  the  Secre¬ 
tary  of  War  on  March  8,  1904,  was  considered  to  be 
a  stream  whose  navigable  portion  lay  entirely  with¬ 
in  the  State  of  Maryland.  This  decision  was  Re¬ 
versed  in  1914  by  a  succeeding  Secretary  of  Wgr, 
but  by  that  time  the  dam  had  been  completed,  j  It 
therefore  appears  to  be  a  matter  requiring  deter¬ 
mination  in  the  courts  whether  the  Federal  laws 
for  the  protection  and  preservation  of  navigation 
could  be  invoked  to  require  the  company  to  bu\ld 
locks  necessary  to  pass  the  dam.  The  company  has 
not  applied  for  a  license  under  section  23  of  the 
Federal  water  power  act.  Definite  legal  power  to 
enforce  the  construction  of  locks,  is  however,  con¬ 
ferred  by  the  following  decree  of  the  court  of  com¬ 
mon  pleas  of  Dauphin  County,  Pa. : 

“  ‘And  now  this  14th  day  of  January,  1907,  tjhe 
above  cause  having  come  on  to  be  heard  upon  bill 
and  answer  having  been  argued  by  counsel,  it  i  is 
ordered  and  decreed  that  the  right  of  the  defend¬ 
ant,  the  McCall  Ferry  Power  Co.,  to  continue  tjie 
construction  of  a  dam  now  in  the  course  of  erec¬ 
tion  on  the  Susquehanna  River  and  to  maintain  sapid 
dam  after  the  same  shall  have  been  constructed, 
shall  be  subject  to  its  making  and  maintaining  ade¬ 
quate  provision  for  the  passage  of  fish,  and  further 
shall  be  subject  to  the  condition  that  said  def enf¬ 
ant  corporation,  its  successors  and  assigns,  when¬ 
ever  the  navigation  of  said  Susquehanna  River 
shall  hereafter  be  improved  either  under  State  or 
Federal  requirement  in  such  way  and  manner  as 
will  secure  by  the  additional  construction  of  a 
proper  lock,  or  locks,  a  continuous  navigation  <j)f 
said  river  between  Columbia  and  Havre  de  Grac^, 
such  lock  or  locks  necessary  to  make  said  naviga- 
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tion  continuous  shall  be  erected  without  delay  by 
the  defendant  corporation  and  its  assigns,  at  its 
and  their  own  expense,  and  the  physical  condition 
of  said  lock  shall  be  maintained  in  good  order  there¬ 
after. 

“  ‘It  is  further  ordered  and  decreed  that  the  Mc¬ 
Call  Ferry  Power  Co.  be,  and  is  hereby,  enjoined 
from  the  further  maintenance  of  said  dam  after  such 
time  as,  said  navigation  of  said  river  having  been 
made  otherwise  continuous,  said  company  shall  fail 
within  a  reasonable  time  to  erect  and  construct,  at 
its  expense,  said  lock.’ 

“The  Pennsylvania  Water  &  Power  Co.  took  over 
the  McCall  Ferry  Power  Co.  mentioned  in  this  de¬ 
cree  when  the  latter  went  into  the  hands  of  a  re¬ 
ceiver  in  1909.  The  existence  of  this  obligation  to 
construct  locks  and  maintain  them  might  reason¬ 
ably  be  considered  as  a  liability  of  the  company 
which  should  be  deducted  from  the  physical  value 
of  the  property  if  it  were  purchased  by  the  United 
States.  An  exhaustive  discussion  of  the  various 
phases  of  this  question  is  beyond  the  scope  of  this 
report.” 

[R.  393-396,  409-410,  419-422;  Commission’s  Exhibit 
No.  19.  Italics  supplied]. 

Major  Harrington’s  final  recommendations  are: 

“75.  It  is  recommended  that  no  project  for  im¬ 
proving  the  Susquehanna  River  for  navigation 
from  Harrisburg  to  the  mouth  be  undertaken  by 
the  United  States.  It  is  further  recommended  that 
the  development  of  the  river  for  power  purposes  be 
left  to  private  enterprise  under  suitable  safeguard¬ 
ing  clauses  in  permits  and  licenses  designed  to  pre¬ 
vent  such  installations  as  would  impair  or  destroy 
the  possibility  of  providing  navigation  in  the  fu¬ 
ture” 

[R.  446;  Commission’s  Exhibit  No.  19.  Italics  sup¬ 
plied]. 
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In  Colonel  Jervey’s  report,  dated  September  20,  1920, 
it  is  said: 

“15.  The  river  is  subject  to  floods  and  icy  gorges 
which  occur  with  varying  degrees  of  severity  [al¬ 
most  annually.  Prior  to  the  construction  of  me 
dam  at  Holtwood,  which  is  believed  to  have  exerted 
considerable  influence  in  ameliorating  these  condi¬ 
tions,  ice  gorges  with  severe  flood  damage  were  of 
frequent  occurrence  in  the  vicinity  of  Port  Deposit.” 

*  *  * 

I 

“22.  A  previous  unfavorable  report  was  made  on 
the  Susquehanna  River  below  Northumberland, 
Pa.,  in  1903,  and  is  published  as  House  Document 
No.  219,  Fifty-eight  Congress,  second  session  [Com¬ 
mission’s  Exhibit  No.  18;  supra,  40-42,  43-51]. 

*  *  # 

“24.  There  are  two  feasible  ways  of  making  tjhe 
Susquehanna  River  navigable;  first,  by  a  lateral 
canal  along  its  banks;  second,  by  the  construction  j of 
locks  and  dams  in  the  stream  itself.  The  first  meth¬ 
od  has  been  tried  and  abandoned;  it  is  therefore 
useless  to  consider  trying  this  same  method  again, 
which  would  involve  the  acquisition  of  a  costly  ri^ht 
of  way,  the  destroying  of  much  valuable  property, 
much  rock  excavation,  and  the  construction  of  nu¬ 
merous  locks  at  unit  costs  greatly  in  excess  of  those 
which  prevailed  at  the  time  of  the  construction  ^>f 
the  original  canal.  Considering  the  canalization 
of  the  river  itself,  there  are  at  present  already  con¬ 
structed  dams  at  York  Haven  and  Holtwood,  wi^h 
heights  of  approximately  25  feet  and  50  feet,  respec¬ 
tively,  at  which  the  Government  would  have  ]to 
secure  the  rights  to  build  locks  or  preferably  pur¬ 
chase  the  plants  in  their  entirety.  From  an  exam¬ 
ination  of  available  profiles  of  the  river,  its  canali¬ 
zation  involves  a  lock  and  dam  of  17-foot  lift  at  tlie 
head  of  Conewago  Falls,  a  lock  at  York  Haven  with 
25-foot  lift;  two  locks  and  dams  between  Yor(k 
Haven  and  Columbia,  each  with  14-foot  lift;  two 
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locks  and  dams  between  Columbia  and  Turkey  Hill, 
each  with  13-foot  lift;  two  locks  and  dams  between 
Turkey  Hill  and  Safe  Harbor,  each  with  16-foot  lift; 
two  locks  in  flight  at  Holtwood,  each  with  25-foot 
lift;  two  locks  in  flight  and  dam  at  Conowingo,  each 
with  about  32-foot  lift;  two  locks  and  dams  be¬ 
tween  Conowingo  and  Port  Deposit,  each  with  about 
20-foot  lift,  making  a  total  of  14  locks  and  10  dams. 
Ten  of  the  locks  would  be  single  and  the  remaining 
four  in  two  flights  of  two  each.  The  location  indi¬ 
cated,  lifts,  etc.,  are  merely  approximate.  This 
scheme  would  involve  the  expenditure  of  many  mil¬ 
lions  of  dollars,  and  it  is  evident  on  the  face  of  it 
that  neither  the  present  nor  reasonable  prospective 
commerce  alone  would  justify  the  project  ” 

[R.  376,  378-379;  Commission’s  Exhibit  No.  19. 
Italics  supplied.] 

In  a  letter  dated  January  4,  1892,  accompanying  re¬ 
ports  on  proposed  improvements  to  prevent  damage  by 
ice  gorges  in  the  vicinity  of  Port  Deposit  and  Havre  de 
Grace,  General  Casey,  Chief  of  Engineers,  said: 

“Col.  Wm.  P.  Craighill,  Corps  of  Engineers,  Di¬ 
vision  Engineer,  remarks  upon  this  subject  as  fol¬ 
lows: 

“It  should  be  understood,  if  this  work  is  to  be 
undertaken  by  the  United  States,  that  it  is  not  for 
the  benefit  of  navigation. 

“It  is  an  expensive  work,  both  in  first  cost  and 
in  maintenance.  The  shoals  will  surely  reform  and 
require  redredging.  It  would  be  interesting  to 
know  how  much  an  ice  gorge  actually  costs  the  town 
of  Port  Deposit  and  its  inhabitants.  It  might  be 
found  cheaper  to  let  the  gorges  come  as  they  do, 
occasionally,  and  for  the  United  States  to  pay  the 
expense  entailed  each  time  rather  than  to  incur  a 
heavy  expense  for  works  which  will  not  guarantee 
protection.” 

[R.  334,  342;  Commission’s  Exhibit  No.  16,  House 
Document  No.  52,  52d  Congress,  1st  Session]. 
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Other  Administrative  Action  as  to  Navigability  of  the 
Susquehanna — War  Department  Reports. 

As  early  as  May  25,  1824,  when  the  states  of  Penn¬ 
sylvania  and  Maryland  were  engaged  in  efforts  and  ex¬ 
penditures  to  make  the  lower  Susquehanna  navigable 
and  these  states  and  private  corporations  and  individu¬ 
als  had  been  intermittently  engaged  in  such  efforts  anel 
expenditure  for  about  40  years,  Pennsylvania,  Maryland 
and  Delaware  Congressmen  wrote  to  President  Monroe 
expressing  belief  “in  the  practicability  of  the  improve¬ 
ment  of  navigation  of  the  river  Susquehanna,  either  by 
removing  the  obstructions  in  the  bed  of  the  river,  or  by 
canaling,”  and  requested  the  President  “to  order  a  gen¬ 
eral  survey  of  that  river  and  its  branches,  and  that  aji 
estimate  be  made  of  the  probable  expense  of  clearing  thje 
river  of  its  obstructions,  and  of  a  canal  from  Conewagb 
Falls  to  tide  water,  if  practicable.”  They  also  asked  “a 
survey  of  all  those  waters,  which,  by  canaling,  may  com¬ 
plete  the  connection  of  the  Susquehanna  with  the  watery 
of  the  Alleghany  and  Lake  Erie,  and  an  estimate  of  th^ 
probable  expense  of  canaling  the  same.”  [R.  2127; 
Exhibit  No.  129].  On  June  8,  1824,  the  Secretary  oif 
War,  Mr.  John  C.  Calhoun,  replied  in  substance  that  cerr 
tain  surveys  made  or  being  made  would  “complete  the 
whole  route  contemplated  by  your  letter  to  the  presij 
dent.”  [R.  2128;  Exhibit  No.  129].  j 

On  February  16,  1825,  the  Pennsylvania  delegation  irj 
Congress  wrote  to  the  Secretary  of  War  concerning  af 
proposed  “improvement”  of  the  Susquehanna  from  Ne\y 
Town  in  New  York  to  York  Haven  in  Pennsylvania,  re^ 
marking  that  “this  river,  as  a  means  of  internal  com^ 
munication  between  the  northern  frontier  of  the  Union 
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and  the  Atlantic  coast,  is,  undoubtedly,  of  great  ‘import¬ 
ance  in  a  national  point  of  view’  ”  and  that  “surveys  and 
levels,  made  by  competent  engineers”  would  have  the 
effect  of  settling  the  important  question  “whether  the 
object  can  be  best  accomplished  by  clearing  the  bed  of  the 
river,  or  whether  it  will  be  found  necessary  to  make  a 
canal  navigation  along  its  margin,”  and  also  remarking 
that  “the  state  of  Pennsylvania  is  annually  spending 
large  sums  of  money  upon  the  improvement  of  the  Sus- 
quehannah.”  [R.  2129;  Exhibit  No.  130].  On  March  2, 
1825,  the  Secretary  of  War  wrote  that  “the  subject  is 
viewed  by  this  department  as  one  of  national  interest,” 
but  every  officer  of  the  engineer  department  was  so  en¬ 
gaged  that  it  was  not  practicable  to  dispose  of  one  for  this 
purpose  “during  the  present  season.”  [R.  2130;  Exhibit 
No.  130] .  On  the  same  day,  March  2, 1825,  Maryland  and 
Pennsylvania  Congressmen  wrote  to  President-elect 
Adams  that  “the  citizens  of  Maryland  and  Pennsylvania 
feel  a  great  interest  in  the  improvement  of  the  river 
Susquehannah,  so  as  to  make  a  safe  descending  as  well 
as  ascending  navigation,  suitable  for  such  boats  and 
vessels  as  may  be  constructed  for  the  navigation  of  that 
river”  and  requested  a  complete  survey  of  the  Susque¬ 
hanna  from  New  Town  to  York  Haven  “with  a  view  of 
ascertaining  the  best  manner  of  improving  the  river 
Susquehannah  for  a  descending  as  also  an  ascending 
navigation,  with  an  estimate  of  the  expense,  and  all 
other  information  which  may  be  deemed  requisite  for 
the  carrying  into  effect  the  proposed  improvement.  [R. 
2131;  Exhibit  No.  131].  On  April  18, 1825,  the  Secretary 
of  War,  Mr.  James  Barbour,  replied  that  the  depart¬ 
ment  viewed  the  subject  of  the  letter  as  one  of  great 
importance,  but  regretted  that  it  was  not  able  to  com¬ 
ply  with  the  request  on  account  of  other  employment  of 
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its  engineers  and  lack  of  funds  [R.  2131,  2132,  Exhibit 
No.  131]. 

In  the  course  of  a  hundred  years  after  1824  Congress 
was  repeatedly  besought  to  make  “improvements”  in 
the  Susquehanna.  A  number  of  surveys  or  examina¬ 
tions  of  the  river  and  full  reports  were  made  by  the 
War  Department  and  transmitted  to  Congress.  As  the 
result  of  these  reports  Congress  made  twenty  appropria¬ 
tions,  aggregating  $265,390,  the  first  in  1852,  the  last  in 
1911,  for  improvement  of  the  Susquehanna  at  tidewatjer; 
three  appropriations  of  $15,000  each  in  1880,  1881  fed 
1882  for  improvements  at  or  near  Wilkesbarre;  and  not 
one  appropriation  for  improvement  of  the  lower  Sus¬ 
quehanna.  [Commission’s  Exhibit  No.  9;  R.  234,  2^6]. 

This  series  of  engineers’  reports  shows  with  increased 
clearness  ( 1 )  the  absence  of  any  substantial  commeijce, 
present  or  prospective,  on  the  river  above  tidewater,  (2) 
the  lack  of  any  actual  or  potential  navigable  capacity  at¬ 
tainable  through  any  “reasonable  improvements,”  and 
( 3 )  the  basic  physical  characteristics  of  the  river  which 
make  navigable  capacity  impossible.  Some  of  these 
reports  have  already  been  quoted  at  length,  particularly 
on  the  subject  of  navigable  capacity  [supra,  40-72].  j 

In  a  report  on  the  survey  for  the  Williamsport  and  El¬ 
mira  railroad  in  1833,  Major  Bache  said: 

“So  far  as  the  defence  of  the  inland  frontier  de¬ 
pends  upon  the  rapid  transfer  of  troops  from  fee 
seaboard,  the  projected  route  is  one  of  much  im¬ 
portance.  An  examination  of  the  leading  features 
of  the  country  will  show  that  the  first  principal 
route,  west  of  the  Hudson,  from  the  coast  to  fee 
lakes,  is  by  the  valley  of  the  Susquehannah;  ahd 
that  the  movement  of  troops  from  any  point  sorfth 
of  the  Delaware  to  that  region,  by  striking  the  Erie 
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canal  at  Montezuma,  would  very  considerably  re¬ 
duce  the  distance  and  time  required  to  reach  the 
lake  at  Buffalo,  via  New  York  and  Albany.  Thus, 
from  Philadelphia  to  Montezuma,  the  point  common 
to  both  routes  by  the  Hudson  River  and  Erie  canal, 
the  distance  is  440  miles,  whereas,  by  the  Columbia 
railroad  and  Pennsylvania  canal  to  Williamsport,  in 
connexion  with  the  proposed  railroad,  and  thence 
from  Elmira  by  the  canals  and  Seneca  lake,  it  is  but 
350  miles.  As  regards  the  waters  of  the  Chesapeake, 
it  is  apparent  that  the  comparison  will  prove  still 
more  favorable  to  the  route  of  the  Susquehannah, 
so  soon  as  a  means  of  rapid  conveyance  is  afforded 
between  Baltimore,  or  the  head  of  tide,  and  Colum¬ 
bia — connexions  already  in  contemplation.”  [R. 
304,  305-306;  Commission’s  Exhibit  No.  14.  House 
Document  No.  69,  23rd  Congress,  1st  Session,  Janu¬ 
ary  28,  1834]. 

In  a  report,  dated  February  3, 1880,  of  an  examination, 
by  Colonel  Macomb  and  his  assistant,  Mr.  Worrall,  of 
the  Susquehanna  from  the  New  York  state  line  to  Nan- 
ticoke  Dam,  Luzerne  County,  Pennsylvania,  Colonel 
Macomb  said: 

“It  will  be  seen  by  Assistant  Worrall’s  report  that 
the  total  extent  of  shoals  requiring  to  be  improved 
is  about  12-1/8  miles,  in  that  part  of  the  Susquehan¬ 
na  specially  under  consideration,  and  that  the  cost 
of  obtaining  a  depth  of  from  2  to  3  feet  at  low  water 
would  be  about  $250,000.  Accompanying  the  report 
herewith  submitted  is  a  map  of  the  portion  of  the 
Susquehanna  referred  to,  and  a  sketch  of  the  route 
from  Buffalo  to  the  head  of  our  proposed  improve¬ 
ment,  as  illustrative  of  the  through  route  from  the 
Great  Lakes  to  the  sea,  which  may  serve  as  afford¬ 
ing  an  interesting  comparison  with  existing  routes.” 
[R.  314;  Commission’s  Exhibit  No.  15,  Senate  Docu¬ 
ment  No.  72,  46th  Congress,  2nd  Session,  February 
9,  1880]. 
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In  the  accompanying  report,  dated  December  2,  1879, 
Mr.  Worrall  said: 

“The  whole  people  must  be  accommodated  by  the 
improvement  of  the  natural  facilities  of  the  wrhole 
territory.  Let  this  be  done  by  the  aid  of  the  (gen¬ 
eral  government;  it  is  a  ‘regulation  of  commerce’ 
provided  for  with  supreme  wisdom  by  the  framers 
of  the  Constitution.  That  upon  closer  examination 
the  Susquehanna  will  be  found  to  be  a  route  ijor  a 
national  highway  there  can  be  no  question.  Ijt  of¬ 
fers  facilities  for  the  delivery  of  corn,  iron,  coalL  oil, 
and  the  other  immeasurable  products  of  our  hills 
and  valleys.  Passing  through  three  great  States  in 
which  the  three  greatest  cities  of  the  country  ar(s  lo¬ 
cated,  the  products  of  the  valley  can  be  delivered  at 
either  of  the  three  almost  indifferently  as  tjiere 
may  be  demand  for  them,  and  it  should  be  im¬ 
proved,  then,  to  its  ulmost  capacity. 

I 

*  *  * 

“1.  From  Nanticoke  dam  to  the  State  Line  the 
distance  is  about  117  miles,  of  which  about  100  irliles 
are  already  navigable,  but  are  interrupted  by  trip- 
pies,  the  aggregate  length  of  which  somewhat  i  ex¬ 
ceeds  12  miles,  which  have  been  estimated.  Tljese 
ripples,  I  believe,  can  be  corrected,  and  a  continu¬ 
ous  navigation  of  at  least  2  feet,  and  perhaps  3  fjeet, 
in  minimum  depth  can  be  established  for  the  gifoss 
sum  of  $250,000. 

“2.  An  enlargement  of  the  locks  of  the  Erie 
Canal,  from  Buffalo  to  Montezuma,  so  as  to  pass 
boats  of  280  tons,  and  a  branch  of  the  same  frjom 
Montezuma  through  Elmira,  N.  Y.,  and  Northum¬ 
berland,  Pa.  to  Havre  de  Grace,  Maryland,  can  be 
built  to  accommodate  the  same  tonnage  for 
$25,000,000.” 

[R.  316,  324]. 
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The  first  two  items  in  Mr.  Worrall’s  total  of  $25,000,000 
are: 

“a.  From  Havre  de  Grace  to  the  mouth 


of  the  Juniata,  87  miles . $5,747,500 

“b.  From  the  mouth  of  the  Juniata  to 

Northumberland,  38  miles .  3,800,000” 

[R.  311,  323]. 


Mr.  Worrall’s  report  exhibits  some  of  the  optimism, 
as  to  the  possibility  of  “improvement”  of  navigation  on 
the  Susquehanna,  which  characterized  the  early  Penn¬ 
sylvania  and  Maryland  reports  through  and  beyond  the 
first  quarter  of  the  Nineteenth  Century.  Experiment 
soon  demonstrated  that  his  hopes  were  unfounded.  His 
report  was  followed  by  the  three  appropriations  of  $15,- 
000  each  in  1880,  1881  and  1882  for  improvements  at 
Wilkesbarre  [supra,  75],  but  the  War  Department 
recommended  no  further  appropriations.  In  other 
words,  the  result  of  this  experiment  more  than  overcame 
any  inference  of  navigable  capacity  from  the  fact  of 
making  these  appropriations.  [ Oklahoma  v.  Texas,  258 
U.  S.  574,  590]. 

In  a  report,  received  by  the  Senate  from  the  Secretary 
of  War  on  January  17, 1884,  by  Lieutenant-Colonel  Weit- 
zel  on  a  survey  of  the  North  Branch  of  the  Susquehanna 
from  Pittston  to  Athens,  Pennsylvania,  by  his  assistant, 
Mr.  Dager,  Lieutenant-Colonel  Weitzel  said: 

“I  was  authorized  to  defray  the  expense  of  this 
survey  from  the  $15,000  appropriated  for  the  im¬ 
provement  of  the  river  by  the  river  and  harbor  act 
which  passed  August  2,  1882.  The  report  of  this 
survey,  dated  March  3,  1883,  which  was  made  by 
M.  Dager,  is  so  complete  that  I  have  very  little  to 
add  to  it,  and  I  attach  it  hereto  as  a  part  of  my  re¬ 
port.  The  people  interested  in  the  improvement  of 
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1 

! 

the  North  Branch  of  the  Susquehanna  River  think 
that  if  this  stream  were  properly  improved  it  would 
relieve  them  from  the  monopoly  of  the  Lehigh  [Val¬ 
ley  Railroad,  which  they  claim  is  offensive,  and 
that  the  commerce  on  the  stream  would  so  increase 
as  to  justify  the  cost  of  using  it.  There  is  no  com¬ 
merce  on  the  river  now  which  would  justify  such 
an  expenditure.” 

[Senate  Document  No.  59,  48th  Congress,  1st  Ses¬ 
sion,  page  13;  listed  in  Commission’s  Exhibit  No. 
13  (R.  303)  and  cited  in  the  Commission’s  Opinion 
(R.  204-205),  but  not  offered  in  evidence]. 

! 

Mr.  Dager,  in  his  report  dated  March  3,  1883,  said: 

“Any  project  for  the  improvement  of  the  Sus¬ 
quehanna  River  must  deal  with  its  three  great 
characteristics,  viz,  first,  a  limited  supply  of  water 
during  several  months  yearly;  second,  a  decidedly 
steep  slope;  and  third,  occasional  high  and  darnag¬ 
ing  floods  sometimes  accompanied  with  heavy  ice. 

“Features  of  minor  importance  will  also  reqiiire 
consideration,  as  the  result  of  permanent  wotks, 
raising  the  flood  line  and  inundating  lands  now  cbm- 
paratively  free;  the  probable  loss  throughout  !the 
valley  by  the  destruction  of  any  such  structures;! the 
relative  benefits  in  a  commercial  sense  compared 
to  the  outlay  and  the  cost  of  operation  and  mainte¬ 
nance.  , 

“Taking  the  former  into  consideration,  it]  is 
evident  that  a  slackwater  navigation  by  locks  and 
dams  is  the  only  positive  improvement  that  cab  be 
made,  as  attempted  corrections  of  streams  With 
much  less  slope  by  opening  channels  through  shoals, 
constructing  dykes  and  chute  walls,  have  been  prac¬ 
tically  failures.  As  to  the  style  of  lands  which  may 
be  flooded  during  times  of  freshets;  if  moveable, 
allowing  of  an  open  river  during  high  stages,  the 
former  objections  would  fall,  but  the  outlay  for 
construction  would  be  largely  increased,  and  pjer- 
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haps  serious  trouble  in  operating  them  might  arise 
from  deposits  of  stone,  coarse  gravel,  and  driftwood 
after  floods. 

“There  is  no  commerce  now  warranting  any  great 
expenditure  of  money  nor  can  plausible  figures  be 
given  by  the  most  sanguine  as  to  the  commercial 
importance  of  the  river  after  improvement. 

“The  objections  to  fixed  dams  could  be  over¬ 
come  by  purchase  or  condemnation  of  lands  liable 
to  overflow. 

“The  object  of  a  slackwater  improvement  would 
be  to  give  a  4-foot  navigable  depth  throughout  from 
Pittston  to  Athens;  between  Wilkes  Barre  and  Pitts- 
ton,  a  section  covered  by  prior  surveys,  dams  and 
locks  will  be  required.  Steamboat  navigation  is 
now  confined  between  Nanticoke  and  Wilkes  Barre, 
and  has  only  existed  at  low  stages  since  the  recent 
improvements  were  made.  The  amount  of  water 
would  be  ample  if  utilized  by  collecting  the  supply 
by  dams,  making  a  low-water  series  of  navigable 
pools  connected  by  locks.”  [Italics  supplied.] 

[Ibid,  p.  14]. 

Mr.  Dager  then  gave  a  list  of  twenty-six  locks  and  dams 
and  an  estimate  of  approximate  cost,  including  dredg¬ 
ing,  of  $4,605,000.  [Ibid,  p.  15]. 

A  report  of  the  Chief  of  Engineers,  dated  January 
3,  1885,  of  the  results  of  examinations  of  localities  found 
by  the  local  engineer  to  be  not  worthy  of  improvement, 
included  a  report,  dated  October  18,  1884,  of  Major 
Heuer  on  examination  of  the  West  Branch  of  the  Sus¬ 
quehanna  between  Salt  Lick  and  Buttermilk  Falls, 
Pennsylvania.  In  this  report  Major  Heuer  said: 

“The  timber  which  is  cut  on  the  slopes  and  top 
of  this  range  is  shot  down  the  bluff  into  the  river. 
On  the  left  bank  of  the  river  the  slope  is  very  much 
more  gentle,  and  at  a  height  of  about  20  feet  above 
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the  river’s  bed  there  is  a  bench,  comparatively  ldvel, 
varying  from  50  to  1000  feet  in  width,  which  grad¬ 
ually  rises  into  timber-covered  high  hills.  On  this 
bench  there  is  a  railroad,  the  Clearfield  and  Sus¬ 
quehanna,  extending  from  Keating  to  Karthans,  Pa., 
a  distance  of  22V2  miles.  On  both  sides  of  the 
river,  and  from  2  to  10  miles  distant,  are  valuable 
bituminous  coal  mines;  iron  ore  and  sandstone  are 
also  found  in  abundance.  The  people  who  live  on  and 
near  the  river  use  it  for  logging  and  rafting  purposes. 
The  timber  when  cut  is  conveyed  to  the  river’s 
bank  and  made  up  into  rafts  and  floated  int|o  a 
market.  In  this  sense  only  can  this  river  be  Con¬ 
sidered  navigable.  No  steam  or  sail  craft  has  ^ver 
been  on  the  river. 

*  *  * 

“If  the  improvement  were  made  as  desiredj  by 
the  parties  interested,  it  would  be  entirely  a  mat¬ 
ter  of  local  interest;  it  would  save  thousand^  of 
dollars  annually  to  the  parties  owning  rafts,  anji  to 
them  as  individuals  the  river  is  worthy  of  improve¬ 
ment;  but  as  the  river  is  not  a  navigable  river  in 
the  ordinary  acceptation  of  the  term,  and  as  the 
improvement  in  my  judgment,  is  not  a  public 
necessity,  I  can  not  recommend  any  expenditure 
of  funds  for  the  improvement  of  the  West  Branch 
of  the  Susquehanna  River  between  Salt  Lick  pnd 
Buttermilk  Falls,  Pennsylvania.” 

[R.  1585,  1589,  1590-1591;  Commission’s  Exhibit  No. 
85,  House  Document  No.  71,  48th  Congress,  |2nd 
Session,  January  6,  1885]. 

The  report  of  Major  Raymond,  dated  December!  20, 
1890,  on  an  examination  of  the  West  Branch  of  the  Sus- 

i 

quehanna,  has  already  been  mentioned  and  quoted. 
[Exhibit  No.  95;  supra,  52-54]. 

A  letter  dated  January  4,  1892,  accompanying  reports 
on  proposed  improvements  to  prevent  damage  by  ice 
gorges  in  the  vicinity  of  Port  Deposit  and  Havre  de 
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Grace  has  already  been  quoted.  [Commission’s  Exhibit 
No.  16;  supra ,  72]. 

In  a  report,  dated  December  1,  1894,  of  an  examina¬ 
tion  by  Major  Raymond  of  the  Susquehanna  between 
Nanticoke  and  Pittston,  Pennsylvania,  General  Casey, 
Chief  of  Engineers,  said: 

“It  is  the  opinion  of  Major  Raymond,  concurred 
in  by  the  Division  Engineer,  Col.  H.  L.  Abbot,  Corps 
of  Engineers,  and  by  this  office,  that  the  river  under 
examination  is  not  worthy  of  improvement  by  the 
General  Governments  [Italics  supplied.] 

[R.  344;  Commission’s  Exhibit  No.  17,  House  Docu¬ 
ment  No.  29,  53rd  Congress,  3rd  Session,  December 
6,  1894]. 

Major  Raymond  in  his  report  dated  October  23,  1894, 
said: 

“The  Government  has  already  expended  $45,000 
in  the  improvement  of  the  river  in  this  locality. 
Work  was  commenced  in  1880  and  continued  until 
1884. 

*  *  * 

“In  1883,  1884,  and  1885,  further  appropriations 
were  not  recommended  and  the  reports  state  that 
the  commerce  of  the  river,  except  rafts ,  is  trifling 
and  would  not  justify  the  expenditures  necessary 
for  improvement.  Such  a  stream  can  only  be  per¬ 
manently  improved  by  establishing  slack-water 
navigation  by  the  construction  of  locks  and  dams, 
and  this  would  involve  a  very  large  expenditure. 

*  *  * 

“Formerly  the  principal  commercial  interest  was 
the  rafting  of  timber,  but  this  has  almost  ceased. 
Every  spring  a  few  rafts  consisting  of  props  for  the 
mines  come  down  the  river  as  far  as  Plymouth, 
about  4  miles  below  Wilkesbarre.  This  is  all  the 
rafting  now  done.  At  present  there  is  no  freight 
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traffic  on  the  river,  and  there  has  been  little  or 
none  for  several  years  past. 

*  *  * 

“For  the  reasons  above  stated,  I  am  of  the  opinion 
that  the  river  under  examination  is  not  worthy  of 
improvement  hy  the  General  Government  ”  [Italics 
supplied.] 

[R.  343,  345,  346].  j 

In  an  endorsement  dated  February  24,  1903,  on  a  Ire- 
port  of  Colonel  Smith,  dated  September  15,  1902,  on  an 
examination  of  the  Susquehanna  near  Wilkesbafre, 
Pennsylvania,  as  to  the  desirability  of  removing  l|wo 
dykes,  the  Board  of  Engineers  for  River  and  Harbors 
said:  i 

“It  appears  that  navigation  in  this  vicinity  was 
abandoned  some  ten  years  ago  and  has  never  bjsen 
resumed.” 

[R.  1572,  1581;  Commission’s  Exhibit  No.  83,  Ho^ise 
Document  No.  197,  58th  Congress,  2nd  Session,  De¬ 
cember  18,  1903]. 

The  report  of  an  examination  of  the  Susquehanna  be¬ 
low  Northumberland,  received  by  Congress  on  December 
18,  1903,  has  already  been  mentioned  and  quoted  at 
length.  [Commission’s  Exhibit  No.  18;  supra,  40-42,  43- 
51,71]. 

In  a  letter  dated  January  4,  1912,  transmitting  a  re¬ 
port  dated  August  8,  1911,  by  Colonel  Casey  on  Ex¬ 
amination  of  the  Susquehanna  with  reference  to  the 
proposed  widening  and  deepening  of  the  channel!  at 
Havre  de  Grace,  the  Acting  Chief  of  Engineers  saidj: 

“Past  experience  in  improvement  of  this  river 
shows  clearly  that  the  cost  of  original  construction 
and  subsequent  maintenance  would  be  large,  and  in 
the  opinion  of  the  district  officer  so  excessive  when 
compared  with  the  resultant  benefits  as  to  render 
it  inadvisable  for  the  United  States  to  undertake 
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the  further  improvement  desired  by  local  interests. 
The  division  engineer  concurs  in  this  opinion. 

“This  report  has  been  referred  as  required  by 
law  to  the  Board  of  Engineers  of  Rivers  and  Har¬ 
bors  to  whose  accompanying  report  dated  October 
16,  1911,  attention  is  invited.  The  board  concurs 
with  the  district  officers  and  division  engineer  in 
the  opinion  that  this  river  is  not  worthy  of  im¬ 
provement  by  the  General  Government  further  than 
to  complete  and  maintain  the  existing  project. 

“After  due  consideration  of  the  above-mentioned 
reports,  I  concur  in  general  with  the  views  of  the 
district  officer,  the  division  engineer,  and  the  Board 
of  Engineers  for  Rivers  and  Harbors,  and  there¬ 
fore,  in  carrying  out  the  instructions  of  Congress, 
I  report  that  the  further  improvement  by  the  United 
States  of  Susquehanna  River,  Md.,  in  the  manner 
apparently  desired  by  the  interests  concerned  as 
described  in  the  reports  herewith  is  not  deemed 
advisable  at  the  present  time.”  [Italics  supplied.] 
[R.  1560-1561;  Commission's  Exhibit  No.  82,  House 
Document  No.  396,  62nd  Congress,  2nd  Session,  Jan¬ 
uary  8,  1912]. 

Colonel  Casey  in  his  report  said: 

“The  Susquehanna  River,  rising  in  the  State  of 
New  York,  flows  through  Pennsylvania  and  a  part 
of  Maryland,  entering  Chesapeake  Bay  at  Havre 
de  Grace  about  15  miles  from  the  northern  bound¬ 
ary  of  Maryland.  It  has  a  drainage  area  of  27,400 
square  miles  and  at  a  point  near  Port  Deposit, 
about  6  miles  above  its  mouth  and  just  above  the 
upper  limit  of  tidal  influence,  has  a  low-stage  dis¬ 
charge  of  35,000  second-feet,  and  with  a  rise  of  three 
feet  above  low  water  a  discharge  of  100,000  sec¬ 
ond-feet.  It  is  navigable  to  the  town  of  Port  De¬ 
posit.  From  the  Maryland  State  line  to  the  head 
of  navigation  it  falls  at  a  rate  of  6.7  feet  per  mile 
and  is  subject  to  severe  floods  and  ice  gorges  which 
occur  with  varying  degrees  of  severity  almost  an- 
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nually,  closing  it  to  navigation  for  an  average 
period  of  about  three  months  of  the  year.  Withiji 
the  last  two  miles  of  its  course  it  is  crossed  by  threp 
bridges,  one  with  a  fixed  channel  span  of  about  88 
feet  clearance  and  two  with  pivot  draws  of  sufficient 
width  to  accommodate  all  existing  commerce.  A 
towboat  is  maintained  to  assist  sailing  vessels 
through  the  draw  and  it  is  understood  that  the^ 
is  a  state  law  requiring  the  Baltimore  &  Ohio  Rail¬ 
road  Co.,  the  owner  of  the  closed  bridge  to  pay  for 
the  lowering  of  the  masts  of  vessels  otherwise  up- 
able  to  pass.  The  abandoned  Susquehanna  an£ 
Tidewater  Canal  enters  the  river  on  the  west  side 
about  a  mile  above  the  mouth. 

*  ★  * 

“It  has  always  been  stated,  and  the  condition  is 
still  believed  to  exist,  that  the  economic  main¬ 
tenance  of  a  channel  of  even  15  feet  depth  at  this 
locality  can  only  be  done  by  the  construction  c^f 
expensive  training  dikes  which  in  turn  would  nb 
doubt  be  in  the  future,  as  they  have  been  in  the 
past,  the  cause  of  complaint  by  the  benefited  comi- 
munities. 

*  *  * 

“ There  are  no  questions  of  water  power,  land 
reclamation,  or  kindred  subjects  that  could  be  conj- 
sidered  in  connection  with  any  improvement  of  this 
river. 

“Because  of  the  facts  and  reasons  stated  I  am  of 
the  opinion  that  the  Susquehanna  River,  Md.,  ijs 
not  worthy  of  improvement  beyond  the  depths  of 
the  existing  project,  which  is  for  15  feet  at  mean 
low  water”  [Italics  supplied]. 

[R.  1561-1562,  1569,  1570]. 

I 

In  its  endorsement  dated  October  16,  1911  on  Colonel 
Casey’s  report,  the  Board  of  Engineers  said: 

“3.  At  the  request  of  interested  parties,  a  hear¬ 
ing  in  reference  to  this  subject  was  given  at  the 
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office  of  the  board  on  September  26,  1911,  at  which 
appeared  Hon.  J.  F.  Talbott  and  Hon.  J.  Harry  Cov¬ 
ington,  Members  of  Congress,  and  several  other  in¬ 
terested  parties,  and  at  the  request  of  those  present 
the  board  agreed  to  withhold  action  for  a  further 
period  of  10  days  to  enable  them  to  submit  addi¬ 
tional  data.  No  further  statements  have  been  re¬ 
ceived.  At  the  hearing  it  was  not  asked  that  the 
United  States  should  undertake  to  provide  a  depth 
of  22  feet  if  this  involved  dredging  below  the  mouth 
of  the  river,  and  only  such  increased  depth  was 
requested  as  could  be  carried  up  to  the  mouth  of 
the  river.  An  examination  of  the  chart  indicates 
that  this  is  about  20  feet. 

“4.  The  water-borne  commerce  of  Havre  de  Grace 
is  reported  at  about  187,000  tons,  and  that  of  Port 
Deposit  is  about  65,000  tons,  making  a  total  of  ap¬ 
proximately  252,000  tons.  This  commerce  is  of  suf¬ 
ficient  importance  to  merit  careful  consideration. 
It  appears  from  the  report  of  the  district  officer 
that  channels  dredged  in  the  past  have  been  sub¬ 
ject  to  considerable  shoaling ,  and  frequent  redredg¬ 
ing  has  been  found  necessary.  With  the  smaller 
channels  heretofore  provided,  this  has  been  a  work 
of  considerable  expense,  which  would  be  greatly 
augmented  were  the  channel  depth  to  be  increased 
as  now  desired.  The  district  officer  believes  that 
the  economic  maintenance  of  a  channel  of  even 
15  feet  depth  at  this  locality  can  be  effected  only 
by  the  construction  of  expensive  training  dikes, 
which  in  the  past  have  not  been  favored  by  the 
benefited  communities.  On  account  of  the  large 
cost  involved  and  the  difficulty  of  maintaining  a 
channel  in  this  stream,  the  board  concurs  with  the 
district  officer  and  division  engineer  in  believing 
that  Susquehanna  River  is  not  worthy  of  improve¬ 
ment  by  the  General  Government  beyond  the  com¬ 
pletion  and  maintenance  of  the  existing  project. 

“5.  Wharves  and  terminals  are  discussed  in  the 
report  of  the  district  officer.  In  compliance  with 


law,  the  board  reports  that  there  are  no  questions 
of  water  power  or  other  subjects  which  could  lie 
coordinated  with  the  proposed  work  in  such  man¬ 
ner  as  to  render  the  improvement  advisable  in  tl\e 
interest  of  commerce  and  navigation  ”  [Italics  sub¬ 
plied]. 

[R.  1559,  1571-1572]. 

In  a  letter  dated  August  2,  1917,  transmitting  a  report 
by  Colonel  Biddle,  dated  June  17,  1916,  on  examina¬ 
tion  of  the  North  Branch  of  the  Susquehanna,  General 
Black,  Chief  of  Engineers,  said: 

“2.  The  North  Branch  of  the  Susquehanna  River 
has  its  source  in  Otsego  Lake,  N.  Y.,  and  unites  with 
the  West  Branch  near  Sunbury,  Pa.,  to  form  th|e 
Susquehanna.  Some  work  was  done  by  the  United 
States  on  this  stream  near  Wilkes-Barre  in  1880- 
1882,  resulting  in  a  small  local  improvement,  bu|t 
nothing  has  been  done  since.  There  is  no  com¬ 
merce  or  navigation  on  this  waterway,  present  o\r 
prospective.  It  is  apparently  the  desire  of  inter¬ 
ested  parties  that  improvements  be  considered  with 
a  view  to  flood  prevention  or  control  rather  thah 
for  the  benefit  or  in  the  interest  of  navigation. 

*  *  * 


“Although  recognizing  the  nonexistence  of  comL 
merce  and  navigation,  present  and  prospective,  the 
district  officer,  who  is  also  the  division  engineei), 
favors  a  survey  and  estimate  of  cost  in  the  interest^ 
of  flood  control. 

! 

“3.  These  reports  have  been  referred,  as  re¬ 
quired  by  law,  to  the  Board  of  Engineers  for  Riverk 
and  Harbors,  and  attention  is  invited  to  its  report 
herewith  dated  March  27,  1917.  As  it  was  manif 
fest  that  the  improvement  contemplated  had  n<j> 
bearing  upon  the  question  of  navigation,  the  board 
was  not  convinced  of  the  advisability  of  the  United 
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States  taking  part  in  this  project  even  to  the  ex¬ 
tent  of  making  plans  and  estimates.” 

[R.  450-451,  Commission’s  Exhibit  No.  20,  House 
Document  No.  320,  65th  Congress,  1st  Session,  Au¬ 
gust  7,  1917]. 

In  an  endorsement  dated  March  27,  1917,  on  Colonel 
Biddle’s  report,  the  Board  of  Engineers  said: 

“4.  There  is  no  commerce  on  the  river  and  no 
prospect  of  any,  and  the  problem  presented  is  pure¬ 
ly  one  of  local  flood  control.  This  fact  is  recognized 
by  the  persons  interested,  who  desire  such  informa¬ 
tion  and  guidance  as  may  enable  them  to  make 
satisfactory  plans  and  estimates.” 

[R.  449,  452]. 

The  reports  on  examination  and  survey  of  the  Sus¬ 
quehanna  from  Harrisburg  to  the  mouth,  received  by 
Congress  on  January  6,  1926,  have  been  mentioned  and 
quoted  at  great  length.  [Commission’s  Exhibit  No.  19; 
supra,  42-43,  54-55,  56-721. 

In  a  report  on  survey  of  the  North  Branch  of  the  Sus¬ 
quehanna,  with  a  view  to  flood  control,  dated  June  28, 
1926,  it  was  said: 

“There  is  no  commerce  on  the  river  nor  any  pros¬ 
pect  of  any  in  the  near  future.  As  the  recommend¬ 
ed  projects  are  purely  for  local  protection  against 
floods,  and  the  United  States  has  no  interest  there¬ 
in  as  affects  navigation,  no  cooperation  on  the  part 
of  the  National  Government  is  justified.  The  work 
should  be  done  by  local  interests  with  such  State 
help  as  is  consistent  with  the  Commonwealth’s  pol¬ 
icy  of  aid  for  the  flood  control  of  its  waters.” 

[R.  503,  515;  Commission’s  Exhibit  No.  22,  House 
Document  No.  647,  69th  Congress,  2nd  Session,  Jan¬ 
uary  13,  1927]. 

In  a  report  of  the  Chief  of  Engineers,  dated  July  21, 
1937,  transmitting  a  report  of  examination  and  survey  of 
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the  Upper  Chesapeake  Bay  and  Susquehanna  Riveij  at 
Havre  de  Grace,  General  Markham,  Chief  of  Engineers, 
said: 

'‘The  Board  of  Engineers  for  Rivers  and  Harbors, 
after  full  consideration  of  the  reports  of  the  district 
and  division  engineers  and  of  the  additional  infor¬ 
mation  submitted  by  local  interests  at  a  hearing  jbe- 
fore  the  Board,  concurs  with  the  reporting  officers 
in  the  view  that  the  maintenance  of  the  recently 
completed  small-boat  harbor  at  Havre  de  Grace 
is  warranted  by  its  prospective  value  to  general  nav¬ 
igation.  It  does  not  regard  the  enlargement  desired 
as  warranted  at  this  time.” 

[R.  565;  Commission’s  Exhibit  No.  24,  House  Docu¬ 
ment  No.  322,  75th  Congress,  1st  Session,  July  27, 
1937]. 

Colonel  Brown  in  his  report,  dated  April  29,  1937  sa^d: 

“20.  Views  of  the  division  engineer. — At  the  re¬ 
quest  of  the  division  engineer  the  district  engineer 
presented  to  local  interests  his  proposal  that  they  be 
required  to  contribute  $11,000  toward  the  cost  of 
the  channel  leading  from  the  basin  to  the  Oakingion 
Channel.  Information  has  been  received  that  the 
contribution  cannot  be  made.  The  division  engi¬ 
neer,  therefore,  considers  that  this  part  of  the  im¬ 
provement  contemplated  by  the  district  engineer  is 
not  worthy  of  being  undertaken  by  the  Federal  Gov¬ 
ernment  alone.  With  this  exception  the  views!  of 
the  district  engineer  are  concurred  in.” 

[R.  564,  574].  i 

i 

In  the  Census  Office  reports  on  the  Water  Power!  of 
the  United  States,  published  in  1885,  Professor  George 
F.  Swain  said  of  the  Susquehanna: 

“It  is  not  navigable  above  its  crossing  with  the 
fall-line,  very  near  its  mouth,  but  a  canal  exteiids 
along  the  stream  as  far  up  as  Wilkesbarre,  the  river 
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being  navigated  to  some  extent  in  the  pools  of  the 
canal  dams.”  [Italics  supplied]. 

[R.  1788;  Exhibit  No.  94]. 

The  report  of  the  Commissioner  of  Corporations  on 
Transportation  by  Water  in  the  United  States,  Part  I, 
dated  July  12,  1909,  classifies  “navigable  streams  in  the 
United  States,  by  groups,”  showing  the  number  of 
streams  and  navigable  length  in  each  group  and  lists  the 
“names,  navigable  lengths,  and  depths  of  principal  riv¬ 
ers  of  the  United  States.”  The  list  does  not  include  the 
Susquehanna.  Concerning  the  Susquehanna  the  report 
says: 

“The  Susquehanna  with  its  tributaries  is  one  of 
the  most  extensive  river  systems  on  the  Atlantic 
coast,  but  navigation  extends  only  a  short  distance 
above  the  mouth  of  the  main  stream  at  Havre  de 
Grace ,  Md.”  [Italics  supplied]. 

[R.  1857,  1859;  Exhibit  No.  96]. 

Judicial  Opinions. 

In  The  Propeller  Genesee  Chief  vs.  Fitzhugh,  12  How. 
443,  455,  decided  at  the  December  Term,  1851,  the  Court 
by  Chief  Justice  Taney  said: 

“At  the  time  the  Constitution  of  the  United  States 
was  adopted,  and  our  courts  of  admiralty  went  into 
operation,  the  definition  which  had  been  adopted  in 
England  was  equally  proper  here.  In  the  old  thir¬ 
teen  States  the  far  greater  part  of  the  navigable 
waters  are  tide  waters.  And  in  the  states  which 
were  at  that  period  in  any  degree  commercial,  and 
where  courts  of  admiralty  were  called  on  to  ex¬ 
ercise  their  jurisdiction,  every  public  river  was  tide 
water  to  the  head  of  navigation.  And,  indeed,  until 
the  discovery  of  steamboats,  there  could  be  nothing 
like  foreign  commerce  upon  waters  with  an  un¬ 
changing  current  resisting  the  upward  passage. 
The  courts  of  the  United  States,  therefore,  natural- 


ly  adopted  the  English  mode  of  defining  a  putflic 
river,  and  consequently  the  boundary  of  admiraltjy’s 
jurisdiction.  It  measured  it  by  tide  water.  Ajnd 
that  definition  having  found  its  way  into  our  comets, 
became,  after  a  time,  the  familiar  mode  of  describ¬ 
ing  a  public  river,  and  was  repeated  as  cases  oc¬ 
curred,  without  particularly  examining  whether!  it 
was  as  universally  applicable  in  this  country  a^  it 
was  in  England.  If  there  were  no  waters  in  fhe 
United  States  which  are  public,  as  contradis¬ 
tinguished  from  private,  except  where  there  is  tijde, 
then  unquestionably  here  as  well  as  in  England, 
tide  water  must  be  the  limit  of  admiralty  powejr.” 
[Italics  supplied]. 

To  no  river  in  the  original  thirteen  states  were  thbse 
words  more  applicable  than  to  the  Susquehanna.  |To 
no  member  of  the  Supreme  Court  were  the  facts  con¬ 
cerning  the  Susquehanna  better  known  than  to  the 
Chief  Justice.  For  fifteen  years  he  had  been  presiding 
over  appeals  from  the  only  admiralty  court  that  Had 
jurisdiction  over  the  Susquehanna  tidewater.  His  ojvn 
recollection  went  back  beyond  the  beginnings  of  t}he 
raft  and  ark  traffic  on  the  lower  Susquehanna.  At  tjhe 
moment  that  traffic  had  reached  (and  perhaps  passed) 
its  peak.  With  both  past  and  present  before  him,  it  v|as 
clear  to  him  that  the  Susquehanna  in  its  original  condi¬ 
tion  had  not  been  navigable  in  fact. 

Sixty-four  years  later,  the  Maryland  Court  of  Ap¬ 
peals  in  M.  &  C.  C.  of  Havre  de  Grave  vs.  Harlow,  }29 
Md.  265,  274,  98  Atl.  852,  said: 

“In  many  of  the  cases  there  has  been  a  disposition 
to  apply  as  a  test  of  navigability  the  fact  whether 
the  stream  in  question  was  or  was  not  navigable 
in  its  natural  state,  and  with  its  ordinary  volume 
of  water,  for  the  purposes  of  transportation.  |  If 
that  test  were  to  be  applied  in  this  case,  this  Coijnt 
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would  be  compelled  to  hold  the  Susquehanna  River 
to  be  non-navigable,  even  within  the  State  of  Mary¬ 
land,  as  in  the  earliest  of  the  Acts  reference  is  made 
to  the  obstructions  in  the  river,  and  to  rights  grant¬ 
ed  to  individuals  and  corporations  to  remove  ob¬ 
structions  and  to  the  Proprietors  to  obviate  such 
obstructions  by  the  means  of  building  canals.” 
[Exhibit  No.  87,  not  reprinted]. 

In  the  same  case,  in  the  lower  court  the  trial  judge, 
Judge  Harlan,  who  had  lived  near  the  Susquehanna  all 
his  life,  said  in  his  opinion: 

“In  a  community  bordering  on  the  Susquehanna 
river,  it  might  seem  almost  a  matter  of  common 
knowledge  that  it  was  not  navigable,  and  reviewing 
the  whole  history  of  the  river  as  disclosed  in  this 
cause  and  giving  full  weight  to  all  the  evidence  re¬ 
produced,  I  am  forced  to  the  conclusion  that  the 
river  is  not  navigable  beyond  tidewater.” 

[Record  in  Harlow  case  (Exhibit  No.  88,  not  re¬ 
printed),  p.  373]. 

Congressional  Legislation. 

Under  the  commerce  power  Congress  may  authorize, 
regulate  or  prohibit  obstructions,  such  as  dams  and 
bridges,  in  navigable  waters  of  the  United  States.  In 
the  absence  of  Congressional  legislation  the  states  may 
authorize  such  structures.  [ Willson  vs.  The  Black  Bird 
Creek  Marsh  Co.,  2  Pet.  245,  250].  Without  action  by 
Congress,  the  courts  may  enjoin  maintenance  of  a  bridge 
which  so  obstructs  navigation  as  to  constitute  a  nuisance. 
[ Pennsylvania  vs.  Wheeling  Bridge  Co.,  13  How.  518]. 
But  Congress  may  authorize,  and  thereby  make  lawful, 
a  bridge  which  otherwise  would  constitute  a  nuisance. 
[Pennsylvania  vs.  Wheeling  Bridge  Co.,  18  How.  421, 
431]. 
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Until  1890  Congress  enacted  no  general  legislation 
authorizing,  regulating  or  prohibiting  construction  of 
dams,  bridges  or  other  obstructions  to  navigation.  T^he 
first  general  legislation  of  this  kind  was  contained  in 
the  Rivers  and  Harbors  Act  of  1890  [September  19,  18^0, 
c.  907,  26  Stat.  454]. 

Section  7  of  the  Act  of  1890,  as  amended  by  Sectioii  3 
of  the  Rivers  and  Harbors  Act  of  1892  [July  13,  1892,  c. 
158,  27  Stat.  88]  provided: 

“That  it  shall  not  be  lawful  to  build  any  whajrf, 
pier,  dolphin,  boom,  dam,  weir,  breakwater,  bulk¬ 
head,  jetty,  or  structure  of  any  kind  outside  estab¬ 
lished  harbor  lines,  or  in  any  navigable  waters  of 
the  United  States  where  no  harbor  lines  are  or  mpy 
be  established,  without  the  permission  of  the  Secre¬ 
tary  of  War,  in  any  port,  roadstead,  haven, 
harbor,  navigable  river,  or  other  waters  of  the 
United  States,  in  such  manner  as  shall  obstruct  |or 
impair  navigation,  commerce,  or  anchorage  of  said 
waters;  and  it  shall  not  be  lawful  hereafter  to  coip- 
mence  the  construction  of  any  bridge,  bridge  draw, 
bridge  piers,  and  abutments,  causeway,  or  other 
works  over  or  in  any  port,  road,  roadstead,  havep, 
harbor,  navigable  river,  or  navigable  waters  of  the 
United  States  under  any  act  of  the  legislative  as¬ 
sembly  of  any  state  until  the  location  and  plan  pf 
such  bridge  or  other  works  have  been  submitted  to 
and  approved  by  the  Secretary  of  War,  or  to  exca¬ 
vate  or  fill,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacity  of  any  po7it, 
roadstead,  haven,  harbor,  harbor  of  refuge,  or  iiji- 
closure  within  the  limits  of  any  breakwater,  or  6f 
the  channel  of  any  [said]  navigable  water  of  the 
United  States,  unless  approved  and  authorized  by 
the  Secretary  of  War:  Provided,  That  this  sectiojn 
shall  not  apply  to  any  bridge,  bridge  draw,  bridge 
piers,  and  abutments  the  construction  of  which  has 
been  heretofore  duly  authorized  by  law,  or  be  so 
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construed  as  to  authorize  the  construction  of  any 
bridge,  drawbridge,  bridge  piers,  and  abutments, 
or  other  works,  under  an  act  of  the  legislature  of 
any  state,  over  or  in  any  stream,  port,  roadstead, 
haven,  or  harbor,  or  other  navigable  water  not 
wholly  within  the  limits  of  such  State.”  [A.  1] 

[Italicized  words  added  by  Act  of  1892.] 

Section  10  of  the  Act  of  1890  provided: 

“That  the  creation  of  any  obstruction,  not  affirma¬ 
tively  authorized  by  law,  to  the  navigable  capacity  of 
any  waters,  in  respect  of  which  the  United  States  has 
jurisdiction,  is  hereby  prohibited.  The  continu¬ 
ance  of  any  such  obstruction,  except  bridges,  piers, 
docks  and  wharves,  and  similar  structures  erected 
for  business  purposes,  whether  heretofore  or  here¬ 
after  created,  shall  constitute  an  offense  and  each 
week’s  continuance  of  any  such  obstruction  shall 
be  deemed  a  separate  offense.  Every  person  and 
every  corporation  which  shall  be  guilty  of  creating 
or  continuing  any  such  unlawful  obstruction  in  this 
act  mentioned,  or  who  shall  violate  the  provisions 
of  the  last  four  preceding  sections  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  convic¬ 
tion  thereof  shall  be  punished  by  a  fine  not  exceed¬ 
ing  five  thousand  dollars,  or  by  imprisonment  fin 
the  case  of  a  natural  person)  not  exceeding  one 
year,  or  by  both  such  punishments,  in  the  discretion 
of  the  court;  the  creating  or  continuing  of  any  un¬ 
lawful  obstructions  in  this  act  mentioned  may  be 
prevented  and  such  obstruction  may  be  caused  to 
be  removed  by  the  injunction  of  any  circuit  court 
exercising  jurisdiction  in  any  district  in  which  such 
obstruction  may  be  threatened  or  may  exist;  and 
proper  proceedings  in  equity  to  this  end  may  be  in¬ 
stituted  under  the  direction  of  the  Attorney  Gen¬ 
eral  of  the  United  States.”  [A.  2]. 

[Quoted  in  United  States  vs.  Rio  Grande  Irrigation 
Co.,  174  U.  S.  690,  707.  This  and  other  sections  of 
the  Rivers  and  Harbors  Act  of  1890  were  omitted 
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from  the  United  States  Code,  presumably  as  super¬ 
seded  by  the  Rivers  and  Harbors  Act  of  1899,  hut 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
in  United  States  vs.  Wishkah  Boom  Co.,  9  Cir.,  }36 
F.  42  (appeal  dismissed,  202  U.  S.  623)  held  tljiat 
Section  10  was  not  superseded  so  far  as  it  related 
to  the  continuance  of  obstructions.  See  editorial 
comment  under  33  U.  S.  C.  A.  §403]. 

i 

Sections  9  and  10  of  the  Rivers  and  Harbors  Act  of 
1899  [March  3,  1899,  c.  425,  30  Stat.  1151;  §§401,  403  of 
Title  33  U.  S.  C.}  provide:  j 

“Section  401.  Construction  of  bridges,  cause¬ 
ways,  dams  or  dikes  generally.  It  shall  not  be  law¬ 
ful  to  construct  or  commence  the  construction  iof 
any  bridge,  dam,  dike,  or  causeway  over  or  in  apy 
port,  roadstead,  haven,  harbor,  canal,  navigable 
river,  or  other  navigable  water  of  the  United  States 
until  the  consent  of  Congress  to  the  building  of  su^h 
structures  shall  have  been  obtained  and  until  tljie 
plans  for  the  same  shall  have  been  submitted  to  ar|d 
approved  by  the  Chief  of  Engineers  and  by  the  Sec¬ 
retary  of  War:  Provided,  That  such  structures  may 
be  built  under  authority  of  the  legislature  of  a  Staie 
across  rivers  and  other  waterways  the  navigable 
portions  of  which  lie  wholly  within  the  limits  of  ja 
single  State,  provided  the  location  and  plans  thereof 
are  submitted  to  and  approved  by  the  Chief  of 
Engineers  by  the  Secretary  of  War  before  construc¬ 
tion  is  commenced:  and  provided  further,  That 
when  plans  for  any  bridge  or  other  structure  have 
been  approved  by  the  Chief  of  Engineers  and  by  thp 
Secretary  of  War,  it  shall  not  be  lawful  to  deviate 
from  such  plans  either  before  or  after  completion 
of  the  structure  unless  the  modification  of  said  plants 
has  previously  been  submitted  to  and  received  thb 
approval  of  the  Chief  of  Engineers  and  of  the  Secre¬ 
tary  of  War.  [A.  3] 

<<  *  *  * 
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“403.  Obstruction  of  navigable  waters  generally; 
wharves,  piers,  etc.;  excavations  and  filling  in.  The 
creation  of  any  obstruction  not  affirmatively  author¬ 
ized  by  Congress,  to  the  navigable  capacity  of  any 
of  the  waters  of  the  United  States  is  hereby  pro¬ 
hibited;  and  it  shall  not  be  lawful  to  build  or  com¬ 
mence  the  building  of  any  wharf,  pier,  dolphin, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or  other 
structures  in  any  port,  roadstead,  haven,  harbor, 
canal,  navigable  river,  or  other  water  of  the  United 
States,  outside  established  harbor  lines,  or  where 
no  harbor  lines  have  been  established,  except  on 
plans  recommended  by  the  Chief  of  Engineers  and 
authorized  by  the  Secretary  of  War;  and  it  shall  not 
be  lawful  to  excavate  or  fill,  or  in  any  manner  to 
alter  or  modify  the  course,  location,  condition,  or 
capacity  of,  any  port,  roadstead,  haven,  harbor, 
canal,  lake,  harbor  of  refuge,  or  inclosure  within 
the  limits  of  any  breakwater,  or  of  the  channel  of 
any  navigable  water  of  the  United  States,  unless  the 
work  has  been  recommended  by  the  Chief  of  En¬ 
gineers  and  authorized  by  the  Secretary  of  War 
prior  to  beginning  the  same.”  [A.  4] 

The  Rivers  and  Harbors  Act  of  1899  was  the  only  such 
general  legislation  (unless  the  Rivers  and  Harbors  Act 
of  1890  was  still  in  force)  in  force  when  construction  of 
petitioner’s  dam  was  begun  in  1905.  The  Dam  Act  of 
1906,  as  originally  enacted,  was  applicable  only  “when, 
hereafter,  authority  is  granted  by  Congress  to  any  per¬ 
sons  to  construct  and  maintain  a  dam  for  water  power 
or  other  purposes  across  any  of  the  navigable  waters  of 
the  United  States”.  [June  21,  1906,  c.  3508,  Sec.  1,  34 
Stat.  386.  A.  4].  As  amended  in  1910  the  Dam  Act  pro¬ 
vided: 

“Sec.  1.  That  when  authority  has  been  or  may 
hereafter  be  granted  by  Congress,  either  directly  or 
indirectly  or  by  any  official  or  officials  of  the  United 
States,  to  any  persons,  to  construct  and  maintain  a 
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dam  for  water  power  or  other  purpose  across  or  |in 
any  of  the  navigable  waters  of  the  United  States, 
such  dam  shall  not  be  built  or  commenced  until  the 
plans  and  specifications  for  such  dam  and  all  acces¬ 
sory  works,  together  with  such  drawings  of  the 
proposed  construction  and  such  map  of  the  proposed 
location  as  may  be  required  for  a  full  understanding 
of  the  subject  have  been  submitted  to  the  Secretary 
of  War  and  the  Chief  of  Engineers  for  their  ap¬ 
proval  nor  until  they  shall  have  approved  such  plans 
and  specifications  and  the  location  of  such  dam  aAd 
accessory  works;  *  *  [A.  6] 

[Sec.  1,  as  amended  by  Act  of  June  23,  1910,  c.  3(>0, 
36  Stat.  593.  Italics  supplied"!. 

In  Leovy  v.  United  States,  177  U.  S.  621,  decided  cj>n 
May  14,  1900,  construing  the  Rivers  and  Harbors  Act  of 
1890,  as  amended  by  the  Act  of  1892,  [A.  1]  the 
Court,  after  reviewing  authorities,  including  The  Daniel 
Ball ,  10  Wall.  563,  and  The  Montello.  20  Wall.  441,  said: 

“It  is  a  safe  inference  from  these  and  other  cases 
to  the  same  effect  which  might  be  cited,  that  tile 
term,  ' navigable  waters  of  the  United  States /  h^s 
reference  to  commerce  ofji  substantial  and  perma¬ 
nent  character  to  be  conducted  thereon  ”  [Italics 
supplied!? 

[177  U.  S.  632].  | 

On  March  3,  1903,  President  Roosevelt  vetoed  a  bi|Ll 
granting  the  consent  of  Congress  to  N.  F.  Thompson  anjd 
associates  to  erect  a  dam  and  construct  a  power  statiob 
at  Muscle  Shoals,  Alabama.”  In  his  veto  message  l^e 
said: 

“The  recent  development  of  the  application  of 
water  power  to  the  production  of  electricity  avail¬ 
able  for  use  at  considerable  distances  has  revealejd 
an  element  of  substantial  value  in  streams  whicfi 
the  Government  is  or  is  liable  to  be  called  upon  t'p 
improve  for  purposes  of  navigation,  and  this  valu^, 
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in  my  judgment,  should  be  properly  utilized  to  de¬ 
fray  the  cost  of  the  improvement.  Wherever  the 
Government  constructs  a  dam  and  lock  for  the  pur¬ 
pose  of  navigation,  there  is  a  waterfall  of  great 
value.  It  does  not  seem  right  or  just  that  this  ele¬ 
ment  of  local  value  should  be  given  away  to  private 
individuals  of  the  vicinage,  and  at  the  same  time 
the  people  of  the  whole  country  should  be  taxed  for 
the  local  improvement. 

“It  seems  clear  that  justice  to  the  taxpayers  of 
the  country  demands  that  when  the  Government  is 
or  may  he  called  upon  to  improve  a  stream,  the 
improvement  should  be  made  to  pay  for  itself,  so  far 
as  practicable.  I  am  advised  that  at  another  point 
on  the  same  river  to  which  this  bill  refers  there  is 
an  authorized  project  for  improvement  by  the  Gov¬ 
ernment  at  a  cost  of  over  $800,000,  and  that  an  offer 
has  been  made  by  a  responsible  citizen  to  do  the 
entire  work  without  expense  to  the  Government 
provided  he  can  be  authorized  to  use  the  water 
power.  I  think  it  is  desirable  that  the  entire  sub¬ 
ject  of  granting  privileges  of  the  kind  referred  to  in 
this  bill  should  be  considered  in  a  comprehensive 
way  and  that  a  general  policy  appropriate  to  the 
new  conditions  caused  by  the  advance  in  electrical 
science  should  be  adopted  under  which  these  valu¬ 
able  rights  will  not  be  practically  given  away,  but 
will  be  disposed  of  after  full  competition  in  such  a 
way  as  shall  best  conserve  the  public  interests.” 

[36  Congressional  Record  3071;  Italics  supplied]. 

The  scope  of  the  policy  advocated  in  this  veto  message 
is  carefully  limited.  When  the  Government  is  called 
upon  to  improve  a  stream  for  purposes  of  navigation, 
the  improvement  should  be  made  to  pay  for  itself 
through  the  value  of  the  stream,  and  the  improvement, 
for  power  purposes.  [Of.  United  States  v.  Chandler- 
Dunbar  Co.,  229  U.  S.  53,  73-74;  Ashwander  v.  Tennessee 
Valley  Authority,  297  U.  S.  288,  335,  cited  in  United 
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States  v.  Appalachian  Electric  Power  Co.,  311  U.  S.  j  , 
61  S.  Ct.  291,  308.]  There  is  no  suggestion  that  the 
Federal  Government  push  its  constitutional  powers  to 
the  utmost  by  applying  an  abstract  historical  definition 
of  navigability  so  as  to  control  the  use,  for  power  pur¬ 
poses,  of  streams  which,  for  all  practical  purposes,  have 
no  existing  or  potential  capacity  for  navigation.  On 
April  13, 1908,  in  another  veto  message  [42  Congressional 
Record  4698],  President  Roosevelt  further  developed  his 
position,  which  later  was  reflected  in  the  Act  of  1910 
amending  the  Dam  Act  of  1906  [supra,  96-97].  The  Act 
of  1910  (Section  1)  provides  inter  alia  that  in 
upon  plans  for  a  dam,  the  Secretary  of  War,  as 
of  the  conditions  imposed  shall 

“fix  such  charge  or  charges  for  the  privilege  grantjed 
as  may  be  sufficient  to  restore  conditions  with  re¬ 
spect  to  navigability  as  existing  at  the  time  si^ch 
privilege  be  granted  or  reimburse  the  United  Stafes 
for  doing  the  same,”  and  shall  fix  “just  and  proper 
charge  or  charges  for  the  privilege  granted”  to  daijns 
“which  shall  receive  any  direct  benefit  from  the  con¬ 
struction,  operation,  and  maintenance  by  the  United 
States  of  storage  reservoirs  at  the  headwaters  of  any 
navigable  streams,  or  from  the  acquisition,  holding, 
and  maintenance  of  any  forested  watershed,  or  lands 
located  by  the  United  States  at  the  headwaters  jof 
any  navigable  stream  *  *  *  for  the  development, 
improvement,  or  preservation  of  navigation  in  such 
streams  in  which  such  dams  may  be  constructed.” 
[Italics  supplied].  [A.  6,  7] 

Meanwhile,  both  before  and  after  the  passage  of 
the  Dam  Act  of  1906,  a  number  of  special  acts  were 
passed,  giving  the  consent  of  Congress  to  the  con¬ 
structions  of  dams  for  power  purposes,  subject  to 
approval  of  plans  by  the  Secretary  of  War  and  to 
Government  control  for  the  purposes  of  navigatioh, 
and  (after  the  Dam  Act  of  1906)  to  conditions  iip- 
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posed  by  the  Secretary  of  War  “to  protect  the  present 
and  future  interests  of  the  United  States”.  [E.  g.,  April 
12,  1900,  c.  189,  31  Stat.  75  (Mississippi  River — Coon 
Rapids);  February  8,  1901,  c.  346,  31  Stat.  764  (Missis¬ 
sippi  River — Des  Moines  Rapids);  February  7,  1903,  c. 
513,  32  Stat.  802  (St.  Croix  River);  February  26,  1904, 
c.  167,  33  Stat.  52  (Mississippi  River — Sauk  Rapids); 
April  5,  1904,  c.  860,  33  Stat.  158  (Mississippi  River — 
Rock  Island  Rapids);  February  9,  1905,  c.  566,  33  Stat. 
712  (Mississippi  River — Des  Moines  Rapids);  June  1, 
1906,  c.  2568,  34  Stat.  205  (Pend  d’Oreille  River) ;  Febru¬ 
ary  5,  1907,  c.  460,  34  Stat.  876  ( Savannah  River — Gregg 
Shoals);  February  5,  1907,  c.  467,  34  Stat.  878  (Flint 
River);  March  2,  1907,  c.  2549,  34  Stat.  1238  (Savannah 
River — McDaniel  Shoals);  March  2,  1907,  c.  2550,  34 
Stat.  1239  ( Savannah  River — Middleton  Shoals ) ;  March 
2,  1907,  c.  2553,  34  Stat.  1240  (Savannah  River — Cal¬ 
houn  Falls) ;  March  2,  1907,  c.  2554,  34  Stat.  1240  (Savan¬ 
nah  River — Hattons  Ford);  March  2,  1907,  c.  2555,  34 
Stat.  1240  (Savannah  River — Andersonville  Shoals); 
March  2,  1907,  c.  2556,  34  Stat.  1241  (Savannah  River — 
Trotters  Shoals)]. 

By  the  Rivers  and  Harbors  Acts  of  1890  and  1899, 
Congress  initiated  regulation  by  general  laws,  of  the 
construction  and  maintenance  of  dams,  bridges  and  other 
obstructions  to  navigation.  Such  regulation,  however, 
was  not,  and  never  has  been,  effected  through  abstract 
rules  of  universal  application.  After  a  hundred  years 
of  almost  exclusively  local  regulation,  neither  Congress 
nor  the  War  Department  (which  was  charged  with  ad¬ 
ministration  of  the  new  legislation)  overlooked  or  ig¬ 
nored  local  considerations.  The  jurisdiction  of  Con¬ 
gress  under  the  commerce  power,  and  consequently  the 
application  of  this  legislation,  is  limited  to  navigable 
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waters  of  the  United  States  (including  obstructions  to 
such  waters  created  in  non-navigable  tributaries  [ United 
States  v.  Rio  Grande  Irrigation  Co.,  174  U.  S.  690,  707- 
709] ) .  In  new  situations,  when  controversy  arises,  jthe 
constitutional  test  of  navigability  furnishes  the  measure, 
as  well  as  the  limit,  of  application  of  this  legislation.  |  In 
practice,  however,  the  construction  and  application  of 
this  legislation  to  particular  streams  and  localities  With 
which  Congress  and  the  War  Department  are,  or  becoijne, 
familiar,  frequently  is  worked  out  in  a  practical  wjay, 
without  pursuing  to  the  constitutional  limit  the  jurisdic¬ 
tion  of  Congress,  and  the  operation  of  this  legislation, 
by  application  of  the  elusive  historical  test  of  navigabil¬ 
ity.  In  various  old  localities,  such  as  the  region  of  the 
lower  Susquehanna — and  indeed  the  upper  Susqtie- 
hanna,  it  may  have  been  in  1899  already  clear  to  Con¬ 
gress  and  the  War  Department  that  a  particular  stream, 
such  as  the  lower  Susquehanna,  for  all  practical  purposes 
had  no  existing  or  potential  capacity  for  useful  naviga¬ 
tion. 

In  a  number  of  instances  since  1899,  (one  as  eai|ly 
as  1900,  several  as  recent  as  1937),  Congress  has  \>y 
statute  expressly  declared  a  particular  river  or  por¬ 
tion  of  a  river  to  be  not  a  navigable  stream  lor 
water  within  the  meaning  of  such  legislation.  Pre¬ 
viously,  in  1868,  Congress  had  expressly  declared  that 
a  certain  portion  of  the  Iowa  River  “shall  not  be  deemed 
a  navigable  river  or  public  highway,  but  dams  arid 
bridges  may  be  constructed  across  it.”  [Res.  July  13, 1868, 
No.  55,  §2, 15  Stat.  257;  Act  May  6, 1870,  c.  92, 16  Stat.  12J; 
R.  S.  §5248;  August  18,  1894,  c.  299,  §1,  28  Stat.  356;  ^3 
U.  S.  C.  A.  §31.  A.  27].  By  an  act  of  1900,  Cuivre 
River,  in  the  counties  of  Lincoln  and  Saint  Charles,  ijn 
Missouri,  “is  hereby  declared  not  to  be  a  navigable 
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stream,  and  shall  be  so  treated  by  the  Secretary  of  War 
and  all  other  authorities”  [33  U.  S.  C.  A.  §29.  A.  26]. 
More  or  less  similar  legislation  has  been  enacted  con¬ 
cerning  the  Mississippi  River,  West  Channel,  opposite 
La  Crosse,  Wisconsin,  in  1901  [33  U.  S.  C.  A.  §35.  A. 
28],  Osage  River,  Missouri,  in  1902  and  1904  [33  U.  S. 
C.  A.  §41.  A.  29],  Grand  River,  Missouri,  above 
Brunswick,  in  1905  [33  U.  S.  C.  A.  §30.  A.  26], 
Sturgeon  Bay,  Illinois,  in  1907  [33  U.  S.  C.  A.  §44.  A. 
30],  Big  Tarkio  River,  Missouri,  in  1910  [33  U.  S.  C.  A. 
§24.  A.  22],  Nodaway  River,  Missouri,  in  1910  [33 
U.  S.  C.  A.  §37.  A.  28],  One  Hundred  and  Two  River, 
Missouri,  in  1910  [33  U.  S.  C.  A.  §40.  A.  29],  Mill 
Slough,  Oregon,  in  1913  [33  U.  S.  C.  A.  §34.  A.  27], 
Swan  Creek,  Toledo,  Ohio,  in  1915  [33  U.  S.  C.  A.  §45. 
A.  30],  Cache  River,  Arkansas,  in  1916  [33  U.  S.  C.  A. 
§25.  A.  22],  Bayou  Meto,  Arkansas,  in  1917  [33  U.  S.  C. 
A.  §22.  A.  22],  Mosquito  Creek,  South  Carolina,  in  1917 
[33  U.  S.  C.  A.  §36.  A.  28],  Ollala  Slough,  Oregon,  in 
1917  [33  U.  S.  C.  A.  §39.  A.  29],  Saint  Marys  River, 
Ohio  and  Indiana,  in  1917  [33  U.  S.  C.  A.  §43.  A.  30], 
Little  River,  Arkansas,  from  Big  Lake  to  Marked  Tree, 
in  1919  [33  U.  S.  C.  A.  §33.  A.  27],  Bayou  Cocodrie, 
Louisiana,  in  1921  [33  U.  S.  C.  A.  §21.  A.  21],  Platte 
River,  Missouri,  in  1921  [33  U.  S.  C.  A.  §42.  A.  29], 
Lake  George,  Mississippi,  in  1922  [33  U.  S.  C.  A.  §32.  A. 
27],  Tchula  Lake,  Mississippi,  in  1922  [33  U.  S.  C.  A. 
§46.  A.  30],  Bear  Creek,  Mississippi,  in  1923  [33  U.  S. 
C.  A.  §23.  A.  22],  Eagle  Lake,  Louisiana — Mississippi, 
in  1926  [33  U.  S.  C.  A.  §47.  A.  30],  Noxubee  River, 
Mississippi,  in  1934  [33  U.  S.  C.  A.  §48.  A.  31],  East 
River,  Wisconsin,  in  1935  [33  U.  S.  C.  A.  §29a.  A.  26], 
Bayou  Saint  John,  in  New  Orleans,  in  1936  [33  U.  S. 
C.  A.  §49.  A.  31],  Turtle  Bay  and  Turtle  Bayou,  Texas, 
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in  1937  [33  U.  S.  C.  A.  §50.  A.  31],  Scajaquada  Creek, 
New  York,  in  1937  [33  U.  S.  C.  A.  §51.  A.  31],  I^ark 
River,  Connecticut,  in  1937  [33  U.  S.  C.  A.  §52.  A.  132], 
Benton  Harbor  Canal,  Michigan,  in  1937  [33  U.  S.  C.  A. 
§53.  A.  32],  Burr  Creek,  Bridgeport,  Connecticut,  in 
1937  [33  U.  S.  C.  A.  §54.  A.  32],  Bayou  Savage  j(or 
Chantilly),  in  New  Orleans,  in  1937  [33  U.  S.  C.  A.  §55. 
A.  33],  and  other  waters  [33  U.  S.  C.  A.  §§26,  26a,  26b, 
27,  27a,  38,  A.  22,  23,  24,  25,  28] .  j 

As  to  the  lower  Susquehanna,  Congress  has  made  no 
such  express  statutory  declaration.  Both  before  end 
since  1899,  however,  the  reports  to  Congress  from  |the 
War  Department  have  repeatedly  declared  the  lower 
Susquehanna — and  even  the  historically  navigable  upjper 
Susquehanna — to  be,  for  practical  purposes,  withbut 
actual  or  potential  navigable  capacity  [supra,  40-55,  |56- 
72,78-89].  j 

Secretary  Taft’s  Decision. 

On  December  18,  1903,  Congress  received  from  the 
War  Department  the  report  of  the  examination  of  the 
Susquehanna  below  Northumberland,  Pennsylvania  [R. 
347;  Commission’s  Exhibit  No.  18;  supra,  40-42,  43-51,  (71, 
83].  In  March,  1904,  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company  completed  plans  for  a 
bridge  over  the  Susquehanna  between  Havre  de  Grace 
and  Perryville,  Maryland,  to  replace  its  then  existing 
bridge.  The  Susquehanna  at  Havre  de  Grace,  ( i.  e.,  near 
the  mouth,  and  about  five  miles  below  the  head  of  tide¬ 
water),  was  and  always  has  been  navigable.  The  upper 
Susquehanna  (or  portions  of  it)  in  Pennsylvania  also 
is  or  formerly  was  navigable.  These  two  navigable 
rivers,  i.  e.,  the  Susquehanna  at  tidewater  in  Maryland 
and  the  upper  Susquehanna  in  Pennsylvania,  are  sepja- 
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rated  by  the  lower  Susquehanna  and  unnavigable 
portions  of  the  upper  Susquehanna.  The  railroad  com¬ 
pany  submitted  the  plans  of  its  new  bridge,  for  approval, 
to  the  Chief  of  Engineers  and  the  Secretary  of  War, 
under  the  provision  of  Section  9  of  the  Rivers  and  Har¬ 
bors  Act  of  1899 

“that  such  structures  may  be  built  under  authority 
of  the  legislature  of  a  State  across  rivers  and  other 
waterways  the  navigable  portions  of  which  lie 
wholly  within  the  limits  of  a  single  State,  provided 
the  location  and  plans  thereof  are  submitted  to  and 
approved  by  the  Chief  of  Engineers  and  by  the  Sec¬ 
retary  of  War  before  construction  is  commenced” 
[33  U.  S.  C.  A.  §401;  supra ,  95;  A.  3]. 

This  application  for  approval  of  plans  presented  to  the 
Secretary  of  War  two  questions,  ( 1 )  whether  the  lower 
Susquehanna  was  a  navigable  water  of  the  United  States 
and  (2)  if  not,  whether  the  Susquehanna  at  tidewater 
in  Maryland  and  the  navigable  reaches  of  the  upper 
Susquehanna  in  Pennsylvania  were  to  be  regarded  as 
one  and  the  same  river  within  the  meaning  of  the  pro¬ 
vision  just  quoted.  On  March  8,  1904,  Secretary  Taft 
answered  both  of  these  questions  in  the  negative,  and 
accordingly  ruled  that  the  consent  of  Congress  was  not 
necessary,  but  the  approval  of  location  and  plans  by  the 
Secretary  of  War  was  sufficient  for  the  construction  of 
the  new  railroad  bridge.  This  ruling  was: 

“Brig.  Gen.  John  Newton, 

Chief  of  Engineers,  U.  S.  A. 

War  Department, 

Washington. 

“In  the  absence  of  Assistant  Secretary  Oliver,  I 
have  re-examined  the  questions  as  to  whether  the 
Susquehanna  River  can  be  said  to  be  a  navigable 
river  within  the  provisions  of  the  act  of  Congress 
requiring  that  navigable  rivers  in  two  States  shall 


not  be  crossed  by  bridges,  except  by  authority  of 
Congress,  or  should  be  considered  as  navigable  river 
within  one  State,  consent  to  cross  which  may*  be 
given  by  the  Legislature  of  the  State,  with  the  ap¬ 
proval  of  the  Secretary  of  War. 

“My  own  judgment  is  that  in  the  present  condition 
of  the  Susquehanna  River  it  is  navigable  only  within 
one  State.  There  is  no  interstate  navigation  such 
as  was  in  the  mind  of  Congress  in  making  the  dis¬ 
tinction.  For  this  reason  the  consent  of  the  Secre¬ 
tary  of  War  will  be  regarded  as  sufficient,  and  |the 
construction  of  the  bridge  allowed  in  accordahce 
with  plans  to  be  approved  by  this  Department.  Tfhis 
conclusion  is  reached  on  the  assumption  that  [the 
State  of  Maryland  has  already  consented  to  the  erec¬ 
tion  of  the  bridge. 

Wm.  H.  Taft, 

Secretary  of  War. 

March  8,  1904.”  | 

I 

[Exhibit  No.  91;  R.  15911. 

It  was  unnecessary  for  Secretary  Taft  to  go  into  details 
as  to  the  navigability  of  the  Susquehanna.  This  subject 
had  been  fully  covered  in  the  report  received  by  Con¬ 
gress  on  December  18,  1903  [supra,  40-42,  43-51,  71,  £3, 
103].  ! 

The  report  of  the  Chief  of  Engineers  for  the  fiscal  year 
ended  June  30,  1904,  contains,  inter  alia,  the  following: 

“Bridging  Navigable  Waters  of  the 
United  States. 

*  *  * 

Under  the  provisions  of  section  9  of  the  river  add 
harbor  act  approved  March  3,  1899,  bridges  may  (ds 
built  over  navigable  waters  entirely  within  t]ie 
limits  of  any  State,  under  authority  of  legislative 
enactment  of  such  State,  when  the  plans  and  loca¬ 
tions  of  the  structures  are  approved  by  the  Secretary 
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of  War.  Plans  and  maps  of  locations  of  the  follow¬ 
ing  bridges  proposed  to  be  erected  under  these  pro¬ 
visions  have  been  examined  with  a  view  to  protec¬ 
tion  of  the  interests  of  navigation,  and  have  been 
approved  by  the  Secretary  of  War;  and  the  local 
engineer  officers  have  been  furnished  with  copies 
of  the  drawings  and  instruments  of  approval,  and 
charged  with  the  supervision  of  construction  of  the 
bridges  so  far  as  necessary  to  see  that  they  are  built 
in  accordance  with  the  approved  plans. 

*  *  * 

68.  Bridge  of  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company  over  Susquehanna 
River  between  Havre  de  Grace  and  Perryville ,  Md. — 
Plans  for  a  bridge  proposed  to  be  built  at  this  place 
to  replace  an  existing  structure  were  approved  by 
the  Secretary  of  War,  April  28,  1904.” 

[House  Document  No.  2,  58th  Congress,  3d  Session; 
Annual  Reports  of  the  War  Department  for  the  fiscal 
year  ended  June  30,  1904,  Vol.  V,  Report  of  the 
Chief  of  Engineers,  Part  I,  pp.  711,  713,  718.  Cf. 
Commission’s  Exhibit  No.  9,  R.  234,  259]. 

This  Philadelphia,  Baltimore  and  Washington  (now 
Pennsylvania)  railroad  bridge  at  Havre  de  Grace  was 
built  according  to  the  plans  thus  approved  by  the  Secre¬ 
tary  of  War,  and  is  still  in  use. 

The  report  of  the  Chief  of  Engineers  for  the  fiscal  year 
ended  June  30,  1907,  contains,  inter  alia,  the  following: 

“Bridging  Navigable  Waters  of  the 
United  States. 

Under  the  provisions  of  section  9  of  the  river  and 
harbor  act  approved  March  3,  1899,  bridges  may  be 
built  over  navigable  waters  entirely  within  the 
limits  of  any  State,  under  authority  of  legislative 
enactment  of  such  State,  when  the  plans  and  loca¬ 
tions  of  the  structures  are  approved  by  the  Secre- 


tary  of  War.  Plans  and  maps  of  locations  of  |  the 
following  bridges  proposed  to  be  erected  under  these 
provisions  have  been  examined  with  a  view  to  pro¬ 
tection  of  the  interests  of  navigation  and  have  been 
approved  by  the  Secretary  of  War,  and  the  local 
engineer  officers  have  been  furnished  copies  of  jthe 
drawings  and  instruments  of  approval  and  charged 
with  the  supervision  of  construction  of  the  bridges, 
so  far  as  necessary,  to  see  that  they  are  built  in  ac¬ 
cordance  with  the  approved  plans : 

*  *  * 

i 

Bridge  of  the  Baltimore  and  Ohio  Railroad  Com¬ 
pany  over  Susquehanna  River  at  Havre  de  Grace, 
Md. — Plans  for  rebuilding  an  existing  structure 
were  approved  June  19,  1907.” 

[Report  of  the  Chief  of  Engineers  (1907),  pp.  £116, 
819,  828.  Cf.  Commission’s  Exhibit  No.  9,  R.  261]. 

i 

The  report  of  the  Chief  of  Engineers  for  the  fiscal  year 
ended  June  30,  1909,  contains,  inter  alia,  the  following: 

“Under  the  provisions  of  section  9  of  the  river  and 
harbor  act  approved  March  3,  1899,  bridges  may  |be 
built  over  navigable  waters  entirely  within  tjhe 
limits  of  any  State,  under  authority  of  legislative 
enactments  of  such  State,  when  the  plans  and  loca¬ 
tions  of  the  structures  are  approved  by  the  Secre¬ 
tary  of  War.  Plans  and  maps  of  locations  of  the 
following  bridges  proposed  to  be  erected  under  these 
provisions  have  been  examined  with  a  view  to  pro¬ 
tection  of  the  interests  of  navigation  and  have  been 
approved  by  the  Secretary  of  War,  and  the  local 
engineer  officers  have  been  furnished  copies  of  the 
drawings  and  instruments  of  approval  and  charged 
with  the  supervision  of  construction  of  the  bridges, 
so  far  as  necessary,  to  see  that  they  are  built  in  ac¬ 
cordance  with  the  approved  plans: 

*  *  # 

<cBridge  of  the  Baltimore  and  Ohio  Railroad  Cot\i- 
pany  over  Susquehanna  River  at  Havre  de  Grace, 


108 


Md. — Plans  for  the  reconstruction  of  an  existing 
structure  were  approved  July  27,  1908.” 

[Report  of  the  Chief  of  Engineers  ( 1909),  p.  914]. 

This  Baltimore  and  Ohio  bridge  at  Havre  de  Grace  like¬ 
wise  was  built  in  accordance  with  the  plans  approved  by 
the  Secretary  of  War,  and  is  still  in  use.  Neither  the 
Pennsylvania  nor  the  Baltimore  and  Ohio  railroad  bridge 
at  Havre  de  Grace  was  expressly  authorized  by  act  of 
Congress  [R.  1875;  Exhibit  No.  98]. 

The  construction  of  petitioner’s  Holtwood  dam  was 
begun  by  McCall  Ferry  Power  Company  in  1905,  i.  e., 
the  year  after  Secretary  Taft’s  ruling  on  the  naviga¬ 
bility  of  the  lower  Susquehanna.  This  dam  was  one 
of  the  first  of  its  kind,  on  any  such  scale,  in  the  United 
States.  It  attracted  widespread  notice.  The  late  Con¬ 
gressman  J.  Hampton  Moore,  of  Pennsylvania,  ( who,  on 
the  record  in  the  instant  case,  appears  to  have  been  the 
only  person  who,  before  the  Commission’s  opinion  in  the 
instant  case,  ever  suggested  that  the  Holtwood  dam  actu¬ 
ally  prevented  any  navigation),  said  this  dam  “was  a 
great  piece  of  engineering”  [R.  697,  705;  Commission’s 
Exhibit  No.  27] .  The  construction  of  the  Holtwood  dam 
was  interrupted  by  the  insolvency  of  McCall  Ferry 
Power  Company  in  1907,  and  was  resumed  in  1909  and 
completed  in  1910  [supra,  7]. 

For  ten  years  Secretary  Taft’s  decision  in  the  matter 
of  the  Pennsylvania  railroad  bridge,  and  his  ruling  that 
the  lower  Susquehanna  was  not  a  navigable  water  of 
the  United  States,  were  consistently  followed  by  the  War 
Department  and  acquiesced  in  by  Congress.  On  Octo¬ 
ber  22,  1913,  Congressman  Moore  introduced  a  bill 
(which  never  became  a  law)  which  provided  “that  the 
Susquehanna  River  and  its  tributaries  be,  and  they  are 


hereby,  declared  navigable  in  law  wherever  they  are 
navigable  in  fact,  any  Executive  or  departmental  order 
to  the  contrary  notwithstanding”  [R.  709-710;  Commis¬ 
sion’s  Exhibit  No.  27].  On  February  26,  1914,  Congress¬ 
man  Moore  made  a  speech  in  the  House  attacking  Sec¬ 
retary  Taft’s  decision. 

On  June  8, 1914,  in  an  opinion  to  the  Secretary  of  War, 
on  an  application  by  the  Susquehanna  Power  Company 
for  approval  of  its  plans  for  a  power  dam  across  the  Sus¬ 
quehanna  near  Conowingo,  Maryland,  the  Judge  Advo¬ 
cate  General  said  he  was  convinced  that  “it  was  errone¬ 
ous  in  law  for  the  department  to  hold  as  it  did  in  j  the 
Pennsylvania  Railroad  bridge  case”  [R.  286,  298;  Cbm- 
mission’s  Exhibit  No.  11].  The  Judge  Advocate  (gen¬ 
eral’s  opinion  concluded  with  the  following  recommenda¬ 
tion: 

“10.  I  recommend  that  applicant  company!  be 
notified  that  it  is  the  view  of  the  present  Secretary 
of  War  that  the  consent  of  Congress,  under  existing 
law,  must  be  obtained  for  the  construction  of  a  dam 
across  the  Susquehanna  River.  The  Secretary  ijnay 
be  inclined  to  question  the  equitableness  of  sucih  a 
step  at  this  stage  of  the  proceedings,  but  it  is  clear 
that  the  present  proposition  is  one  de  novo  and 
should  be  considered  independently  of  all  previous 
applications.  Furthermore,  notwithstanding  thej  ap¬ 
proval  of  this  company’s  original  plans  was  given 
seven  years  ago,  nothing  has  been  done  yet  on  actual 
construction.  This  case  does  not  involve  the  ques¬ 
tion  of  the  power  to  rescind  a  permit  after  the  per¬ 
mittee,  in  good  faith,  has  made  contracts  and  spent 
sums  of  money  upon  the  strength  of  the  permit.  It 
is  not  a  question  of  rescission  at  all,  hut  of  a  pew 
approval.  It  is  not  a  question  of  a  lawful  perpiit 
having  been  given  in  the  first  instance,  but  of  an 
unauthorized  approval.  So,  too,  nothing  has  been 
spent  on  actual  construction.  In  my  judgment  it  is 
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better  law  and  better  policy  to  stop  the  matter  here.” 
[Italics  supplied.  R.  298-299;  Commission’s  Ex¬ 
hibit  No.  11]. 

Neither  the  Judge  Advocate  General,  nor  the  War  De¬ 
partment,  nor  any  branch,  department  or  instrumentality 
of  the  Government,  before  the  Commission’s  order  of 
September  2,  1938  in  the  instant  matter,  ever  suggested 
that  Secretary  Taft’s  decision  should  or  could  be  over¬ 
ruled  retroactively,  so  as  to  make  unlawful  the  continued 
maintenance  and  operation  of  petitioner’s  dam  or  of  the 
Pennsylvania  or  the  Baltimore  and  Ohio  railroad  bridge, 
or  any  other  structure  constructed  on  the  faith  of  Secre¬ 
tary  Taft’s  decision,  while  that  decision  was  recognized 
and  followed  by  the  War  Department — with  the  acqui¬ 
escence  of  Congress.  On  the  contrary,  the  Judge  Advo¬ 
cate  General’s  opinion,  in  the  concluding  paragraph  just 
quoted,  and  also  in  a  previous  paragraph  containing  a 
quotation  from  a  memorandum  by  Mr.  (now  Mr.  Jus¬ 
tice)  Frankfurter,  in  February,  1913,  emphasizes  the 
extent  to  which  Secretary  Taft’s  decision  had  been  fol¬ 
lowed  by  the  War  Department  in  approving  former  ap¬ 
plications  by  the  Susquehanna  Power  Company  for  ap¬ 
proval  of  its  plans.  Because  nothing  had  been  done  upon 
the  actual  construction  of  the  dam  in  pursuance  of  such 
approval,  the  Judge  Advocate  General  felt  justified  in 
treating  the  latest  application  as  an  independent  matter 
and  in  departing  from  Secretary  Taft’s  decision.  Con¬ 
cerning  the  Department’s  previous  action  on  the  power 
company’s  application,  the  Judge  Advocate  General  said: 

“3.  The  department’s  action  on  the  power  com¬ 
pany’s  application  was  based  entirely  on  Secretary 
Taft’s  decision.  The  Chief  of  Engineers,  in  pre¬ 
senting  the  application  to  the  Secretary,  said: 

“  ‘The  Susquehanna  is  an  interstate  stream, 
but  under  the  ruling  of  March  8,  1904,  by  the 
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Secretary  of  War,  it  is  held  to  be  navigable  only 
within  one  State,  in  view  of  which  the  authority 
cited  appears  to  be  sufficient  to  justify  action  by 
the  department  on  the  plans  presented  without 
the  authority  of  Congress’, 

and  accordingly  recommended  approval.  When  in 
February,  1913,  this  company  submitted  an  appli¬ 
cation  for  an  approval  of  the  relocation  of  the  dam, 
Mr.  Frankfurter  submitted  to  the  Secretary  of 
War  a  memorandum  saying  that  the  permit  of  April 
9,  1907,  was  based  upon  a  finding  of  Secretary  Taft 
of  March  8,  1904,  that  the  Susquehanna  River  inj  its 
then  condition  was  navigable  solely  within  the  Stjate 
of  Maryland.  That  memorandum  then  proceeds : 

“  ‘Secretary  Stimson  directed  an  inquiry  ipto 
the  present  condition  of  the  navigability  of  Jhe 
Susquehanna  River.  The  Chief  of  Engineers 
reports  that  the  conditions  since  the  ruling  of 
Secretary  Taft  are  unchanged,  and  that  jthe 
navigable  reach  of  the  river  is  still  wholly 
within  the  limits  of  the  State  of  Marylajnd. 
Therefore  the  application  for  the  relocation  of 
the  dam  by  the  Susquehanna  Power  Company 
may  be  authorized  by  the  department  if  prop¬ 
erly  supported  by  the  authority  of  the  Legisla¬ 
ture  of  Maryland  and  if  the  location  and  plans 
for  the  dam  are  such  as  to  receive  the  approval 
of  the  Chief  Engineers  and  the  Secretary!  of 
War.’  (Sec.  9,  river  and  harbor  act  of  Marl  3, 
1899,  30  Stat.  1151.)” 

[R.  289;  Commission’s  Exhibit  No.  11]. 

After  this  opinion  of  the  Judge  Advocate  General,  the 
War  Department,  without  formally  overruling  Secretly 
Taft’s  decision,  apparently  acted  on  the  contrary  opin¬ 
ion  of  the  Judge  Advocate  General.  After  creation  of  ihe 
Federal  Water  Power  Commission  in  1920,  the  War 
Department  and  Congress,  in  acting  on  special  bills  giving 
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assent  to  the  construction  of  bridges  and  other  obstruc¬ 
tions,  apparently  professed  to  take  the  legal  position,  as 
to  jurisdiction  over  the  Susquehanna,  asserted  in  the 
Judge  Advocate  General's  opinion,  but  made  no  pretense 
of  preserving  any  possibility  of  actual  navigation  on  the 
lower  Susquehanna.  Among  the  various  existing  bridges 
over  the  Susquehanna  which  would  make  any  real  navi¬ 
gation  impossible  (if  it  were  otherwise  possible)  is  the 
highway  bridge  between  Wrightsville  and  Columbia, 
completed  in  1930  under  the  express  authority  of  a  special 
act  of  Congress  in  1926.  [R.  139,  595-596,  1510-1514,  1875; 
Commission’s  Exhibit  Nos.  25,  78,  Exhibit  No.  98]. 

Federal  Water  Power  Act. 

The  Rivers  and  Harbors  Act  of  1899  was  not  repealed 
or  superseded  by  the  Federal  Water  Power  Act  [June 
10,  1920,  c.  285,  41  Stat.  1063;  Chapter  12  (§§791-823)  of 
Title  16,  U.  S.  C.].  In  United  States  vs.  Appalachian 
Electric  Power  Co.,  311  U.  S.  ,  61  S.  Ct.  291,  re¬ 
versing  4  Cir.,  107  F.  2d  769,  the  Supreme  Court  held 
the  Government  entitled  to  relief  under  the  Rivers  and 
Harbors  Act  of  1899,  without  passing  upon  the  Govern¬ 
ment’s  contentions  based  upon  the  Federal  Water  Power 
Act,  as  amended  in  1935.  In  that  case  the  Circuit  Court 
of  Appeals  rejected  the  Government’s  contentions  based 
on  the  Federal  Power  Act  and  held,  among  other  things, 
that  the  1935  amendment  to  Section  23  of  the  Act  should 
not  be  given  a  retroactive  effect.  [107  F.  2nd  764-769, 
795;  injra,  173]. 

The  Federal  Water  Power  Act  established  a  system  of 
licenses  which,  in  form  at  least,  is  wholly  voluntary 
on  the  part  of  applicants  for  licenses.  The  entire  struc¬ 
ture  of  regulation  is  built  upon  the  terms  and  conditions 
of  the  licenses.  Nobody  is  required  by  the  Act  to  apply 
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for  or  accept  a  license.  By  seeking  and  accepting  a  j  li¬ 
cense  an  applicant  is  deemed  to  assent  to  the  terms  dnd 
conditions  of  the  license,  as  prescribed  by  the  Act.  The 
only  compulsion  to  apply  for  or  accept  a  license  results, 
not  from  the  Act  itself  but  indirectly  from  the  Rivers  and 
Harbors  Act  of  1899.  The  Act  of  1899  prohibits  con¬ 
struction  of  a  dam  in  navigable  water  of  the  Unified 
States  without  the  consent  of  Congress.  The  Federal 
Power  Act  furnishes  the  only  available  means  of  obtain¬ 
ing  the  necessary  consent  of  Congress,  i.  e.,  through  a  li¬ 
cense  under  the  Act. 

In  New  Jersey  vs.  Sargent ,  269  U.  S.  328,  the  State  of 
New  Jersey  attacked  the  constitutionality  of  the  Fed¬ 
eral  Water  Power  Act  on  account  of  the  restrictions 
and  conditions  imposed  by  the  Act  upon  licensees.  Tjie 
Court  said: 

“These  restrictions  and  conditions  are  assailed  in 
the  bill  as  passing  beyond  the  field  of  congressional 
power  and  invading  that  reserved  to  the  State.  But 
whether  they  are  thus  invalid  cannot  be  made  the 
subject  of  judicial  inquiry  until  they  are  given  ;or 
are  about  to  be  given  some  practical  application  ahd 
effect.  Naturally  this  will  be  after  they  becorhe 
part  of  an  accepted  license,  and  after  some  right, 
privilege,  immunity  or  duty  asserted  under  them 
becomes  the  subject  of  actual  controversy.”  [Italics 
supplied]. 

[269  U.  S.  339-340 J. 

Before  the  cases  denying  review  of  “negative”  ordeirs 
were  overruled  in  Rochester  Telephone  Corporation  \v. 
United  States,  307  U.  S.  125,  an  applicant  for  a  licence 
apparently  had  no  means  of  obtaining  judicial  review  ^>f 
the  terms  and  conditions  of  a  license  tendered  him  ty 
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the  Commission.  If  he  accepted  the  license,  he  accepted 
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the  terms  and  conditions  and  could  not  complain  of  his 
own  voluntary  act.  If  he  refused  to  accept  the  license, 
then  the  Commission  had  made  no  affirmative  order 
against  which  he  could  obtain  redress.  Appalachian 
Electric  Power  Co.  v.  Smith,  4  Cir.,  67  F.  2d  451,  454- 
455;  certiorari  denied,  291  U.  S.  674. 

Section  23  of  the  Federal  Water  Power  Act  [§§816, 
817  of  Title  16,  U.  S.  C.]  as  originally  enacted  provides: 

“§816.  Preservation  of  rights  vested  prior  to  June 
10, 1920. 

“The  provisions  of  this  chapter  shall  not  be  con¬ 
strued  as  affecting  any  permit  or  valid  existing  right- 
of-way  granted  prior  to  June  10,  1920,  or  as  confirm¬ 
ing  or  otherwise  affecting  any  claim,  or  as  affecting 
any  authority  then  given  pursuant  to  law,  but  any 
person,  association,  corporation,  State,  or  municipal¬ 
ity  holding  or  possessing  such  permit,  right-of-way, 
or  authority  may  apply  for  a  license  hereunder,  and 
upon  such  application  the  Commission  may  issue  to 
any  such  applicant  a  license  in  accordance  with  the 
provisions  of  this  chapter  and  in  such  case  the  provi¬ 
sions  of  this  chapter  shall  apply  to  such  applicant 
as  a  licensee  hereunder:  Provided,  That  when  ap¬ 
plication  is  made  for  a  license  under  this  section  for 
a  project  or  projects  already  constructed  the  fair 
value  of  said  project  or  projects  determined  as  pro¬ 
vided  in  this  section,  shall  for  the  purposes  of  this 
chapter  and  of  said  license  be  deemed  to  be  the 
amount  to  be  allowed  as  the  net  investment  of  the 
applicant  in  such  project  or  projects  as  of  the  date  of 
such  license,  or  as  of  the  date  of  such  determination, 
if  license  has  not  been  issued.  Such  fair  value  may, 
in  the  discretion  of  the  commission,  be  determined 
by  mutual  agreement  between  the  commission  and 
the  applicant  or,  in  case  they  cannot  agree,  juris¬ 
diction  is  hereby  conferred  upon  the  district  court  of 
the  United  States  in  the  district  within  which  such 
project  or  projects  may  be  located,  upon  the  appli- 


cation  of  either  party,  to  hear  and  determine  Ithe 
amount  of  such  fair  value.  (June  10,  1920,  c.  285, 
§23,  41  Stat.  1075).  [A.  13]. 

“§817.  Projects  not  affecting  navigable  waters; 
necessity  for  Federal  license. 

“Any  person,  association,  corporation,  State,  or 
municipality  intending  to  construct  a  dam  or  other 
project  works  across,  along,  over,  or  in  any  stream  or 
part  thereof,  other  than  those  defined  in  this  chapter 
as  navigable  waters,  and  over  which  Congress  has 
jurisdiction  under  its  authority  to  regulate  com¬ 
merce  between  foreign  nations  and  among  the  sev¬ 
eral  States,  may  in  their  discretion  file  declaration 
of  such  intention  with  the  commission,  whereupon 
the  commission  shall  cause  immediate  investigation 
of  such  proposed  construction  to  be  made,  ana  if 
upon  investigation  it  shall  find  that  the  interest  of 
interstate  or  foreign  commerce  would  be  affected  j  by 
such  proposed  construction,  such  person,  associa¬ 
tion,  corporation,  State,  or  municipality  shall  pot 
proceed  with  such  construction  until  it  shall  hpve 
applied  for  and  shall  have  received  a  license  under 
the  provisions  of  this  chapter.  If  the  commission 
shall  not  so  find,  and  if  no  public  lands  or  reserva¬ 
tions  are  affected,  permission  is  hereby  granted  to 
construct  such  dam  or  other  project  works  in  such 
stream  upon  compliance  with  State  laws.  ( June  10, 
1920,  c.  285,  §23,  41  Stat.  75).”  [A.  14]. 

As  amended  by  Title  II  of  the  Public  Utility  Act  of 
1935  [Aug.  26,  1935,  c.  687,  Title  II,  49  Stat.  846],  Section 
23  of  the  Federal  Power  Act  now  provides: 

“Sec.  23.  (a)  The  provisions  of  this  Part  shall 

not  be  construed  as  affecting  any  permit  or  vajid 
existing  right-of-way  heretofore  granted  or  as  cpn- 
firming  or  otherwise  affecting  any  claim,  or  as  affect¬ 
ing  any  authority  heretofore  given  pursuant  to  la[w, 
but  any  person,  association,  corporation.  State,  or 
municipality  holding  or  possessing  such  permit, 
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right-of-way,  or  authority  may  apply  for  a  license 
hereunder,  and  upon  such  application  the  Commis¬ 
sion  may  issue  to  any  such  applicant  a  license  in  ac¬ 
cordance  with  the  provisions  of  this  Part  and  in  such 
case  the  provisions  of  this  Act  shall  apply  to  such 
applicant  as  a  licensee  hereunder:  Provided,  That 
when  application  is  made  for  a  license  under  this 
section  for  a  project  or  projects  already  constructed 
the  fair  value  of  said  project  or  projects  determined 
as  provided  in  this  section,  shall  for  the  purposes  of 
this  Part  and  of  said  license  be  deemed  to  be  the 
amount  to  be  allowed  as  the  net  investment  of  the 
applicant  in  such  project  or  projects  as  of  the  date 
of  such  license,  or  as  of  the  date  of  such  determina¬ 
tion,  if  license  has  not  been  issued.  Such  fair  value 
shall  be  determined  by  the  Commission  after  notice 
and  opportunity  for  hearing. 

“(b)  It  shall  be  unlawful  for  any  person,  State, 
or  municipality,  for  the  purpose  of  developing  elec¬ 
tric  power,  to  construct,  operate,  or  maintain  any 
dam,  water  conduit,  reservoir,  power  house,  or  other 
works  incidental  thereto  across,  along,  or  in  any  of 
the  navigable  waters  of  the  United  States,  or  upon 
any  part  of  the  public  lands  or  reservations  of  the 
United  States  (including  the  Territories),  or  utilize 
the  surplus  water  or  water  power  from  any  Govern¬ 
ment  dam,  except  under  and  in  accordance  with  the 
terms  of  a  permit  or  valid  existing  right-of-way 
granted  prior  to  June  10,  1920,  or  a  license  granted 
pursuant  to  this  Act.  Any  person,  association,  cor¬ 
poration,  State,  or  municipality  intending  to  con¬ 
struct  a  dam  or  other  project  works  across,  along, 
over,  or  in  any  stream  or  part  thereof,  other  than 
those  defined  herein  as  navigable  waters,  and  over 
which  Congress  has  jurisdiction  under  its  authority 
to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  shall  before  such  construc¬ 
tion  file  declaration  of  such  intention  with  the  Com¬ 
mission,  whereupon  the  Commission  shall  cause  im¬ 
mediate  investigation  of  such  proposed  construction 
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to  be  made,  and  if  upon  investigation  it  shall  find 
that  the  interests  of  interstate  or  foreign  commerce 
would  be  affected  by  such  proposed  construction 
such  person,  association,  corporation,  State,  or  rrjiu- 
nicipality  shall  not  construct,  maintain,  or  operate 
such  dam  or  other  project  works  until  it  shall  have 
applied  for  and  shall  have  received  a  license  under 
the  provisions  of  this  Act.  If  the  Commission  shall 
not  so  find,  and  if  no  public  lands  or  reservations 
are  affected,  permission  is  hereby  granted  to  con¬ 
struct  such  dam  or  other  project  works  in  subh 
stream  upon  compliance  with  State  laws.”  [A.  1$]. 

Section  4(g)  of  the  Federal  Power  Act  [supra,  2-j3] 
was  also  enacted  by  the  Act  of  1935. 

The  license  provisions  of  the  Federal  Water  Power 
Act  (as  amended,  now  Part  I  of  the  Federal  Power  A^t) 
are  briefly  summarized  in  New  Jersey  vs.  Sargent,  2j69 
U.  S.  335-337,  and  are  discussed  and  held  constitutional 
in  United  States  vs.  Appalachian  Electric  Power  do., 
311  U.  S.  ,  61  S.  Ct.  293,  304-309. 

Previous  Rulings  of  the  Commission. 

The  Commission  finds  inter  alia: 

“(9)  The  construction  of  the  Holt  wood  project 
(mile  24.5  to  mile  32)  was  completed  in  1909  prior 
to  the  enactment  of  the  Federal  Water  Power  Apt. 
Since  the  Federal  Power  Commission  was  created!  in 
1920,  it  has,  in  acting  on  declarations  of  intention 
and  applications  for  licenses,  found  the  Susque¬ 
hanna  River  navigable  water  of  the  United  States  at 
four  separate  locations,  to  wit:  at  the  site  of  the 
Conowingo  pool1  (mile  9.6  to  mile  23.6),  at  the  site 
of  the  Safe  Harbor  reservoir"  (mile  32  to  mile  44), 
at  Clarks  Ferry3  ( about  mile  80 )  and  at  Millersburg4 
( about  mile  95 ) .  The  Conowingo  and  Safe  Harbor 
projects  have  been  constructed  and  are  now  beijig 
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maintained  and  operated  under  licenses  issued  by 
this  Commission.” 

Third  Annual  Report,  Federal  Power  Commis¬ 
sion,  161,  Fifth  Annual  Report,  Federal  Power 
Commission,  75-77. 

“2  Tenth  Annual  Report,  Federal  Power  Commis¬ 
sion,  86,  103,  108-9,  233. 

“3  Fourth  Annual  Report,  Federal  Power  Commis¬ 
sion,  99. 

“*  Fourth  Annual  Report,  Federal  Power  Commis¬ 
sion,  99.” 

[R.  209-210]. 

The  former  rulings  of  the  Commission  cited  in  this 
finding  are  thus  stated  in  the  Commission’s  annual 
reports: 

“Decisions  on  declarations  of  intention. 

*  *  * 

“2.  The  executive  secretary  stated  that  the  Sus¬ 
quehanna  Power  Co.  had  filed  a  declaration  of  in¬ 
tention  to  construct  a  power  project  in  Susque¬ 
hanna  River  at  Conowingo,  Md.,  involving  a  dam 
approximately  100  feet  high  and  creating  slack  water 
extending  to  the  tailrace  of  the  existing  power  dam 
at  Holtwood,  Pa.  This  dam,  together  with  a  pro¬ 
posed  dam  above  the  Holtwood  project,  would 
create  slack  water  extending  practically  all  the  way 
from  tidewater  to  Harrisburg.  He  also  stated  that 
the  Chief  of  Engineers  reports  that,  in  his  opinion, 
the  Susquehanna  River  is  navigable  within  the 
definition  of  the  Federal  water  power  act  and  that 
the  proposed  project  should  come  within  the  juris¬ 
diction  of  the  commission,  which  opinion  is  con¬ 
curred  in,  and  recommendation  made  that  the  com¬ 
mission  so  find. 

“The  commission  thereupon  took  the  following 
action: 
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“In  the  matter  of  the  declaration  of  intention  of 
the  Susquehanna  Power  Co.,  of  New  York,  N.  Y.,  io 
construct  a  dam  across  and  in  Susquehanna  Riv^r 
in  the  vicinity  of  Conowingo,  in  Cecil  and  Harfoijd 
Counties,  Md.,  for  the  purpose  of  developing  powe^: 
The  commission  having  caused  investigation  of  sudh 
proposed  construction  to  be  made  and  it  appearing 
upon  such  investigation  that  the  section  of  Susque¬ 
hanna  River  in  which  the  proposed  project  is  to  he 
located  is  navigable  waters  within  the  meaning  bf 
the  Federal  water  power  act;  it  was  voted  that  tlje 
commission  finds  that  the  interests  of  interstate  <j>r 
foreign  commerce  would  be  affected  by  such  pro¬ 
posed  construction.” 

[Third  Annual  Report,  Federal  Power  Commission, 
(1923),  161]. 

“3  and  4.  The  executive  secretary  stated  that  the 
Hydro-Electric  Co.  of  Harrisburg,  Pa.,  had  declared 
its  intention  to  construct  two  power  projects  in  tlje 
Susquehanna  River,  one  at  a  point  near  Millersburjjj, 
Pa.,  about  24  miles  above  Harrisburg,  and  one  at 
Clarks  Ferry,  Pa.,  about  10  miles  above  Harrisburg; 
and  that  the  Chief  of  Engineers,  to  whom  the  matter 
was  referred,  had  reported  that  in  his  opinion  the 
Susquehanna  River  in  the  vicinity  of  the  proposed 
projects  is  navigable  within  the  definition  of  the 
Federal  water  power  act.  He  called  attention  to 
similar  cases  in  which  the  commission  had  foupd 
that  proposed  projects  on  the  Susquehanna  Rivejr, 
would,  if  constructed,  affect  the  interests  of  inter¬ 
state  or  foreign  commerce;  and  recommended  th^t 
the  commission  make  similar  findings  in  the  cas^s 
presented. 

“The  commission  thereupon  took  action  as  fol¬ 
lows: 

“In  the  matter  of  the  declaration  of  intention  c|f 
the  Hydro-Electric  Co.  of  Harrisburg,  Pa.,  to  con¬ 
struct  a  dam  across  and  in  Susquehanna  River  ih 
the  vicinity  of  Millersburg,  Dauphin  County,  Pi. 
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for  the  purpose  of  developing  power:  The  commis¬ 
sion  having  caused  investigation  of  such  proposed 
construction  to  be  made  and  it  appearing  upon  such 
investigation  that  the  Susquehanna  River  in  the 
vicinity  of  Millersburg  is  navigable;  it  was  voted 
that  the  commission  finds  that  the  interests  of  inter¬ 
state  or  foreign  commerce  would  be  affected  by  such 
proposed  construction. 

“In  the  matter  of  the  declaration  of  intention  of 
the  Hydro-Electric  Co.,  of  Harrisburg,  Pa.,  to  con¬ 
struct  a  dam  across  and  in  Susquehanna  River  in 
the  vicinity  of  Clarks  Ferry,  Dauphin  County,  Pa., 
for  the  purpose  of  developing  power:  The  commis¬ 
sion  having  caused  investigation  of  such  proposed 
construction  to  be  made  and  it  appearing  upon  such 
investigation  that  the  Susquehanna  River  in  the  vi¬ 
cinity  of  Clarks  Ferry  is  navigable;  it  was  voted  that 
the  commission  finds  that  the  interests  of  interstate 
or  foreign  commerce  would  be  affected  by  such  pro¬ 
posed  construction.” 

[Fourth  Annual  Report,  Federal  Power  Commis¬ 
sion,  (1924),  99]. 

“Decision  on  declaration  of  intention. 

“The  executive  secretary  made  the  following 
statement:  Safe  Harbor  Water  Power  Corporation, 
a  corporation  organized  under  the  laws  of  the  State 
of  Pennsylvania  and  having  its  office  and  principal 
place  of  business  at  Holtwood,  Pa.,  made  on  October 
8,  1929,  declaration  of  its  intention  to  construct  a 
water-power  project,  No.  1025,  in  Susquehanna 
River,  about  8  miles  above  Holtwood,  consisting  of 
a  dam  with  crest  gates  designed  to  afford  an  effective 
head  of  52.5  feet,  a  reservoir,  and  a  power  house 
with  an  initial  installed  capacity  of  231,000  horse¬ 
power.  Coincident  with  and  as  a  part  of  the  decla¬ 
ration  of  intention  was  an  application  for  a  license 
for  the  same  project,  the  application  for  license  to 
be  acted  upon  if  the  commission  should  find  that 


the  project  would  affect  the  interests  of  interstate 
and  foreign  commerce.  The  application  for  licenise 
is  now  under  investigation  by  the  Chief  of  En¬ 
gineers,  War  Department.  The  chief  counsel  of  the 
commission,  after  due  consideration  of  the  matters 
involved,  concludes  that  a  declaration  of  intention 
is  not  applicable  in  this  case,  inasmuch  as  the  com¬ 
mission  has  found  on  three  previous  occasions  thjat 
the  Susquehanna  River  is  a  navigable  stream,  onjce 
at  a  point  downstream  from  the  present  proposed 
project  and  twice  at  points  upstream  therefrom.  He 
is  of  the  opinion  that,  in  the  light  of  former  findings, 
the  question  of  the  navigability  of  the  Susquehanjna 
River  should  not  be  reopened  in  the  present  ca^e- 
The  executive  secretary  stated  that  he  concurred 
in  the  opinion  of  the  chief  counsel,  and,  while  fie 
believed  that  there  was  some  doubt  as  to  the  actiial 
navigability  of  the  river ,  he  recommended  that  the 
findings  in  the  earlier  cases  be  adhered  to. 

“After  due  consideration,  the  commission  votpd 
that  the  Susquehanna  River  in  the  section  in  ques¬ 
tion  be  declared  to  be  ‘navigable  waters’  within  the 
meaning  of  section  3  of  the  Federal  power  act,  apd 
consequently  found  that  the  development  proposed 
by  Safe  Harbor  Water  Power  Corporation  woiiM 
affect  the  interests  of  interstate  and  foreign  coin- 
merce.” 

[Tenth  Annual  Report,  Federal  Power  Commission, 
( 1930) ,  86, 103,  108-9,  233.  Italics  supplied]. 

At  the  times  of  these  rulings  by  the  Commission  pn 
declarations  of  intention  (under  Section  23  of  the  Fed¬ 
eral  Water  Power  Act),  the  declarants  had  no  means  of 
obtaining  judicial  review  of  these  rulings — except  to 
construct  a  dam  in  defiance  of  the  Commission’s  rulipg 
and  stand  suit  by  the  Government,  as  was  done  by  the 
Appalachian  Electric  Power  Company  [supra,  114,  lit]. 
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The  Commission’s  Opinion. 

As  a  “reasoned  conclusion”  [ Federal  Communications 
Commission  v.  Broadcasting  Co.,  309  U.  S.  134, 144]  from 
facts  or  evidence  on  the  question  of  navigability  of  the 
Susquehanna,  the  Commission’s  opinion  in  the  instant 
case  adds  nothing  to  its  own  previous  pronouncements 
on  declarations  of  intention.  The  difference  between 
the  navigable  upper  Susquehanna  and  the  unnavigable 
lower  Susquehanna;  the  nature  of  the  raft  and  ark  traffic, 
always  abnormally  dangerous  and  expensive,  an  essen¬ 
tially  transitory  by-product  of  transitory  economic  con¬ 
ditions,  including  large  expenditures  made  to  make  an 
unnavigable  river  navigable  or  parallel  it  by  canals;  the 
reports  of  the  War  Department  and  its  engineers  for 
more  than  a  century;  the  repeated  decisions  that  the 
Susquehanna  is  not  worthy  of  improvement;  the  per¬ 
sistent  refusal  of  the  War  Department  to  recommend, 
and  of  Congress  to  authorize,  any  expenditure  on  “im¬ 
provement”  of  the  lower  Susquehanna — are  all  simply 
ignored.  Out  of  300  years  of  history,  in  a  2200-page 
record,  are  selected  a  few  pages  of  unrelated  immaterial 
facts  or  assertions,  sometimes  from  the  least  reliable 
sources;  these  are  sometimes  inaccurately  stated,  some¬ 
times  completely  distorted. 

Two  paragraphs  and  part  of  a  third  in  the  opinion  are 
devoted  to  a  discussion  of  the  evidence  as  to  naviga¬ 
bility.  In  the  first  of  these  paragraphs  the  Commission 
says: 

“The  evidence  of  record  in  this  case  shows  that 
prior  to  its  improvement  by  the  construction  of  a 
canal  which  was  completed  in  1840,  the  lower  stretch 
of  the  Susquehanna,  including  the  Holtwood  site, 
had  been  used  as  an  avenue  of  commerce.  For  ex¬ 
ample:  Johnathan  William  Condy  stated  in  his  ‘De¬ 
scription  of  the  River  Susquehanna,’  published  in 
1796,  that  boats  60  to  90  feet  long  and  about  15  feet 


wide  carrying  as  much  as  300  barrels  of  flour  de¬ 
scended  the  Susquehanna  in  the  spring.  An  article 
read  by  Albert  P.  Silver  before  the  Harford  His¬ 
torical  Society  in  1888  relates  that  in  1797  a  flit 
bottom  boat  loaded  with  flour  descended  the  Juniata 
River,  thence  down  the  Susquehanna  and  landed 
safety  in  Baltimore,  *  *  *  [R.  204]. 

The  statement  above  ascribed  to  “Johnathan”  Willialm 
Condy  is  based  on  a  footnote  in  an  anonymous  60  pa£e 
pamphlet,  a  copy  of  which  in  the  Congressional  Library 
bears  a  notation  “Jonathan  W.  Condy,  supposed 
author”.  [Commission’s  Exhibit  No.  45;  R.  1070a,  109lj] . 
This  pamphlet  is  a  panegyric  on  the  Susquehanna.  Tllie 
nature  and  spirit  of  the  pamphlet  are  frankly  stated  in 
the  preface: 

“THE  design  of  these  pages,  is  to  show  the  import¬ 
ance  of  that  great  natural  Canal,  the  river  Susque¬ 
hanna — the  eligible  situation,  for  the  purposes  [of 
trade  and  manufactures,  of  some  places  on  its  banlfs, 
and  at  its  mouth — its  great  connection  with  othbr 
main  waters  of  the  United  States — and  the  exten¬ 
sive,  and  fertile  surface  of  country,  from  which ;  it 
must  drain  the  rich  productions  of  agriculture,  ahd 
manufactures.  The  importance  of  this  river  hhs 
frequently  been  remarked  in  a  cursory  manner,  £n 
a  variety  of  publications,  but  it  has  as  yet  never  be^n 
the  principle  [sic]  subject  of  any  one.  As  the  coin- 
position  of  this  pamphlet  has  for  its  object,  the  im¬ 
provement  of  our  common  country  without  regaird 
to  the  partial  views  of  any  of  the  States,  who  seem 
to  be  most  interested  in  its  subject,  it  is  hoped  the 
intention  which  originated  the  work  will  excuse  aijiy 
inaccuracies,  or  imperfections  which  may  be  fouijid 
in  its  execution.”  [This  page  omitted  at  R.  107(Ja, 
Sec.  R.  2299]. 

I 

Concerning  the  Susquehanna  the  author  observes : 

“Perhaps  we  may  say  with  truth,  that  no  two  rivers 
in  the  United  States  combined,  possess  equal  advan- 
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tages.  The  Ohio  and  Mississippi  flow  through  a 
greater  extent  of  country;  but  when  it  is  considered 
that  the  territory  which  they  water  is  as  yet  quite 
uncultivated,  and  must  so  remain  for  many  succeed¬ 
ing  years,  that  the  navigation  through  them  to  the 
Atlantic  is  not  only  difficult  and  dangerous,  but 
lengthy  in  the  extreme,  and  that  the  Susquehanna 
opens  the  most  ready  communication  with  the  lakes; 
perhaps  even  these  extensive  rivers  cannot  be  con¬ 
sidered  as  an  exception  to  the  observation.” 

[R.  1070,  1070(f)]. 

Observations  on  the  future  of  the  town  of  Havre  de 
Grace  are  equally  glowing — and  unrealized.  [R.  1089- 
1093]. 

In  such  a  pamphlet  the  boundary  between  facts  and 
hopes  is  largely  obliterated.  The  footnote  referred  to 
states  that  the  “boats  which  come  down  the  Susque¬ 
hanna  in  the  spring”  can  not  “navigate  the  bay  any 
further  than  Havre  de  Grace”,  but  does  not  affirmatively 
state  how  many,  if  any,  have  yet  actually  “come  down” 
as  far  as  Havre  de  Grace.  If  the  boats  referred  to  are 
Kryders  arks  [See  note,  infra,  214],  the  total  number 
to  date  was  two — one  in  1796,  one  in  1797.  If  a  sub¬ 
stantial  number  of  other  boats  had  already  gone  down  to 
Havre  de  Grace,  the  author  would  not  have  so  stressed 
Kryders  two  voyages  at  the  interval  of  a  year  [See  note, 
infra,  214]. 

The  Silver  article  above  referred  to,  written  in  1888, 
can  not  reflect  any  personal  knowledge  of  events  in  1797. 
[Commission’s  Exhibit  No.  44;  R.  1051].  Incidentally, 
this  Silver  article  contradicts  the  more  nearly  contem¬ 
poraneous  evidence  ( including  the  supposed  Condy  pam¬ 
phlet)  in  insisting  that  Kryder’s  first  ark  was  not  an  ark 
but  a  “keel-boat”  [R.  1063].  This  Silver  article  is  the  only 


possible  basis  in  the  record  for  the  Commission’s  findirig 
that 

“(6)  *  *  *  arks  and  rafts  were  navigated  down¬ 
stream  in  the  river  channel  for  many  years  prior  to 
the  completion  in  1797  of  the  one  mile  canal  arour(d 
these  falls  [Conewago  Falls]  *  *  *.  [R.  209]. 

The  Silver  article  contains  a  statement  that  ark  and  ra£t 
transportation  to  Lapidum  (at  tidewater)  “was  evidently 
in  use  before  1770”.  [R.  1063].  This  statement  is  un¬ 

supported  by  facts  or  evidence;  apparently  it  is  an  un¬ 
warranted  surmise  or  an  inaccurate  inference  like  the 
statement 

“The  act  of  1783  authorized  the  company  to  charge 
toll  on  ‘all  boats  and  rafts  that  pass  through  the 
canal.’  This  proves  that  rafts  had  passed  down  tl^e 
river  prior  to  the  completion  of  the  Conewago  Canall, 
in  1797.” 

[R.  1063-1064]. 

This  does  not  “prove”  that  rafts  had  passed  down  the 
river  at  all;  it  only  proves  the  obvious,  viz.,  that  it  was 
hoped  that  “boats  and  rafts”  would  pass  through  tf}e 
canal. 

Such  papers  as  the  supposed  Condy  pamphlet  and  thle 
Silver  article  are  not  competent  evidence  and  ( before  a 
Commission  by  which  “the  technical  rules  of  evidence 
need  not  be  applied”  [Federal  Power  Act,  Section  308 
( b )  ] )  do  not  constitute  substantial  evidence. 

“§1598.  Matter  must  he  of  General  Interest.  When 
a  treatise  on  history  is  offered  as  embodying  a  repu¬ 
tation  of  the  community  upon  the  fact  in  question, 
the  treatise,  in  the  first  place,  cannot  be  regarded  ^s 
more  than  the  statement  of  the  individual  authot, 
unless  it  is  a  work  so  widely  known,  so  long  used, 
and  so  highly  respected,  that  it  can  be  said  to  repre¬ 
sent  the  assenting  belief  of  the  community. 
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“In  the  next  place,  the  facts  for  which  such  an 
opinion  or  reputation  can  be  taken  as  trustworthy 
must  (on  the  principle  of  §1583,  ante)  be  such  facts 
as  have  been  of  interest  to  all  members  of  the  com¬ 
munity  as  such,  and  therefore  have  been  so  likely 
to  receive  general  and  intelligent  discussion  and 
examination,  by  competent  persons,  that  the  com¬ 
munity’s  received  opinion  on  the  subject  cannot  be 
supposed  to  have  reached  the  condition  of  definite 
decision  until  the  matter  had  gone,  in  public  belief, 
beyond  the  stage  of  controversy  and  had  become 
settled  with  fair  finality.”  [Italics  in  original.] 
[Wigmore  on  Evidence,  Third  Edition]. 

See  also  Laidley  v.  Rowe,  275  Pa.  389,  119  Atl.  474. 

The  Commission  in  the  same  two  paragraphs  in  its 
opinion  says: 

“*  *  *  From  the  proceedings  in  the  General  As¬ 
sembly  of  Maryland,  we  learn  that  in  1821,  925  rafts 
of  lumber  averaging  25,000  feet,  and  535  arks  loaded 
with  produce  descended  the  Susquehanna  to  the 
Chesapeake  Bay;  that  the  freight  was  valued  at 
$1,200,000;  and  that  on  the  return  trip  the  boats  car¬ 
ried  freight  valued  at  about  one-tenth  of  this 
amount.  *  *  *. 

“  *  *  *  The  same  [War  Department]  report 
shows  that  in  1824,  338  arks  and  509  rafts  passed 
through  the  canal  near  the  mouth  of  the  Susque¬ 
hanna  upstream.  *  * 

[R.  204,  205.  Italics  supplied]. 

These  statements  are  shocking  distortions  of  documen¬ 
tary  evidence  to  contradict  wholly  undisputed  and  in¬ 
disputable  facts.  As  was  said  in  the  Miner  report  re¬ 
ceived  by  Congress  on  December  18, 1903 : 

“It  may  be  said  that  there  never  was  practically 
such  a  thing  as  upriver  navigation  on  this  stream.” 
[Commission’s  Exhibit  No.  18;  R.  353;  supra,  45]. 


In  the  Harlow  case  the  Maryland  Court  of  Appeals  said: 

“There  is  no  pretense  or  claim  in  this  case  that  t)he 
Susquehanna  is  or  ever  was  in  its  natural  state  navi¬ 
gable  for  upstream  commerce  between  the  head  of 
the  tidewater  and  the  Pennsylvania  line.” 

[129  Md.  265,  275,  98  Atl.  852,  856;  supra,  34]. 


The  two  statements  above  italicized  are  distortions  of 
the  following: 

“The  produce  of  the  Susquehanna  is  at  present 
wafted  down  the  stream  when  the  water  is  high  in 
large  arks,  which  are  broken  up  and  sold  for  a  mere 
trifle  when  the  voyage  is  finished.  *  *  * 

“Your  committee  have  had  an  estimate  put  irjito 
their  hands  by  the  commissioners  appointed  by  the 
citizens  of  Baltimore,  from  which  it  appears  that 
about  nine  hundred  and  twenty  five  rafts  of  lumber, 
averaging  each  twenty  five  thousand  feet,  and  five 
hundred  and  thirty  five  arks  loaded  with  various 
productions  of  the  country,  have  descended  the 
waters  of  the  Susquehanna  to  the  Chesapeake,  dur¬ 
ing  the  present  year.  The  value  of  this  property  at 
a  fair  estimate,  although  prices  have  been  extremely 
low  and  sales  unusually  languid,  is  not  less  than  ojie 
million  one  hundred  and  twenty  thousand  dollars. 
From  the  best  information,  it  would  appear  that  not 
more  than  one-tenth  part  of  the  above  sum  is  ex¬ 
pended  for  return  goods  or  otherwise,  in  Maryland, 
and  that  all  the  rest,  forming  the  great  mass,  is 
remitted  to  Philadelphia  or  New  York,  to  be  laid  odt 
in  goods  and  merchandise  there.”  [Italics  suppliecj] . 
[R.  1941-1942;  Exhibit  No.  108;  infra,  232,  233]. 

“In  the  spring  of  1824  there  passed  through  the 
canal,  near  the  mouth  of  the  Susquehanna  River, 
for  Baltimore,  338  loaded  arks  and  509  rafts,  exclu¬ 
sive  of  a  large  number  that  passed  down  the  rivei^.” 
[Senate  Document  No.  59,  48th  Congress,  1st  Ses¬ 
sion,  page  20.  Italics  supplied]. 
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In  short,  in  each  instance,  “the  return  trip”  of  “the  boats” 
or  the  passage  of  arks  and  rafts  “upstream”  is  a  sheer 
creation.  “Return  goods”  made  no  “return  trip.”  Nor 
did  “the  boats”;  they  were  broken  up  and  sold  for  a 
trifle,  because  they  could  not  make  a  return  trip . 

Concerning  Secretary  Taft’s  decision  the  Commission 
in  its  opinion  says: 

“We  are  not  unmindful  of  the  fact  that  in  1904 
Secretary  of  War  Taft  made  a  finding  that  the 
Susquehanna  was  at  that  time  navigable  only  within 
the  State  of  Maryland.  We  think,  however,  that 
the  Secretary  of  War  attributed  undue  significance 
to  the  fact  that  commercial  navigation  on  this  river 
between  Pennsylvania  and  Maryland  became  sus¬ 
pended  at  the  beginning  of  the  present  century.  It 
is  significant  that  Secretary  of  War  Taft  had  made 
exactly  the  same  ruling  in  respect  of  the  DesPlaines 
River  when  he  said  that  the  DesPlaines  ‘ is  not  now 
navigable \  Yet  upon  the  litigation  which  followed 
in  the  Economy  Light  &  Power  Company  case, 
supra,  the  Supreme  Court  held  that  the  DesPlaines 
constituted  navigable  water  of  the  United  States, 
despite  the  fact  that  there  had  been  no  navigation 
on  that  river  for  over  100  years.” 

[R.  206.  Italics  supplied]. 

It  is  not  true  that  Secretary  Taft  “had  made  exactly 
the  same  ruling  in  respect  of  the  DesPlaines  River”;  he 
made  no  ruling  at  all  as  to  navigability  of  the  DesPlaines. 
This  is  clearly  stated  in  the  opinion  of  the  Supreme 
Court: 

“It  is  contended  that,  supposing  the  Desplaines  is 
navigable,  the  purpose  of  the  Act  of  1899  was  in 
effect  accomplished  because  appellant  or  its  prede¬ 
cessor,  before  proceeding  with  the  enterprise,  sub¬ 
mitted  the  plans  for  the  proposed  dam  to  the  War 
Department,  and  that  Department  ‘in  substance  gave 
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its  approval,’  although  it  did  not  formally  approve! 
the  plans  because  it  did  not  consider  the  Desplaines| 
River  a  navigable  water  of  the  United  States.  1^ 
appears,  however,  that  there  was  no  application  for) 
an  approval  under  the  Act  of  1899,  and  the  Depart-) 
ment  was  not  called  upon  to  exercise  its  jurisdiction 
under  that  act.  There  was  an  informal  hearing  be-j 
fore  the  Secretary,  at  which  the  representatives  oif 
appellant,  assuring  him  that  the  Desplaines  was  not) 
a  navigable  stream  either  in  law  or  in  fact,  and  that) 
the  Department  had  no  jurisdiction  over  it,  aske<^ 
not  for  a  permit,  but  in  effect  for  an  assurance  that 
no  permit  was  necessary.  The  Secretary  decline^ 
to  act  because,  as  the  river  was  not  navigable,  he! 
had  no  jurisdiction.  We  cannot  regard  this  ad 
equivalent  to  an  approval,  either  in  form  or  effect,  o t 
even  as  an  official  inquiry  into  the  navigability  oj 
the  river.”  Economy  Light  Co.,  v.  United  States ) 
256  U.  S.  113,  124-125! 

Nor  is  the  instant  case  otherwise  similar  to  the  Des-i 


plaines  River  case.  “The  Desplaines  River,  after  being) 
of  practical  service  as  a  highway  of  commerce  for  a  cen4 
tury  and  a  half  [1675  to  18251,  fell  into  disuse  *  *  *”j 
[256  U.  S.  124].  After  it  had  been  out  of  use  for  almost) 
a  hundred  years  Congress  in  1910  appropriated  $l,000,00(j 
for  its  improvement.  By  the  Rivers  and  Harbors  Act) 
of  1899  $200,000  had  been  specifically  appropriated  foij 
the  survey  of  the  Desplaines  [ Illinois  v.  Economy  Poweq 
Co..  234  U.  S.  497,  502,  argument  of  counsel] .  On  Decern-) 
ber  14,  1909,  the  United  States  filed  its  bill  of  complaint} 
to  enjoin  construction  (which  had  already  begun)  of  ^ 
dam  in  the  Desplaines  River  without  the  consent  of  Con^ 
gress.  [256  Fed.  792].  The  lower  Susquehanna  for  more 

i 

than  a  century  and  a  half  after  it  was  discovered  waS 
not  navigable  at  all.  It  never  has  been  navigated  except) 
by  rafts  and  arks  in  the  Nineteenth  century.  It  has  not) 
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merely  been  out  of  use  for  a  few  years  or  for  many  years. 
It  has  been  demonstrated,  to  the  complete  satisfaction  of 
the  War  Department  and  Congress,  to  be  for  all  practical 
purposes  without  navigable  capacity,  existing  or  poten¬ 
tial,  and  not  worthy  of  improvement. 

The  Commission  finds  inter  alia: 

“(10)  In  its  present  state  the  lower  32-mile 
stretch  of  the  river  consists  of  the  following  parts: 
(a)  the  Holtwood  pool  extending  from  the  Safe 
Harbor  Dam,  at  mile  32,  to  the  Holtwood  Dam,  at 
mile  24.5;  (b)  a  stretch  of  14.9  miles  from  the  Holt¬ 
wood  Dam  in  Pennsylvania  to  the  Conowingo  Dam 
in  Maryland  at  mile  9.6;  and  (c)  a  stretch  of  9.6 
miles  in  Maryland  from  the  Conowingo  Dam  to 
the  mouth  of  the  river. 

“(a)  At  its  very  head,  the  Holtwood  pool  has  a 
channel  depth  of  5  feet,  but  at  a  short  distance  there¬ 
from,  down  to  the  dam,  the  depth  of  the  channel 
increases  rapidly  and  attains  a  maximum  of  about 
85  feet.  Boats,  barges,  and  dredges  taking  anthra¬ 
cite  coal  from  the  river  bed,  now  operate  on  this 
stretch  of  the  river. 

“(b)  The  interstate  stretch  between  the  Holt¬ 
wood  Dam  and  the  Conowingo  Dam  consists  of  two 
pools  separated  by  a  short  shallow  place.  The  first 
pool  immediately  below  the  Holtwood  Dam  is  one 
mile  long  and  has  channel  depths  varying  from  30 
to  60  feet.  The  second  pool,  known  as  Conowingo 
pool,  is  approximately  14  miles  long  and  has  channel 
depths  varying  between  20  and  90  feet.  The 
shallow  place  between  the  two  pools  constitutes  an 
interruption  between  two  navigable  parts.  It  is 
the  only  place  in  this  part  of  the  river  which  would 
require  excavating  for  about  one-quarter  of  a  mile 
to  permit  the  passage  of  boats  drawing  6  to  9  feet 
of  water ,  or  for  about  one-eighth  of  a  mile  to  permit 
the  passage  of  boats  drawing  2  feet  of  water,  at 
extreme  low  flow. 
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“(c)  Below  the  Conowingo  Dam,  the  9.6  mile 
stretch  may  be  divided  into  two  parts:  the  fitst 
is  a  stretch  of  5  miles  between  the  dam  and  Port 
Deposit,  Maryland,  which  has  channel  depths  vairy- 
ing  between  5  and  20  feet.  There  is  one  short  place 
in  this  stretch  of  the  river ,  at  mile  7,  which,  though 
permitting  the  passage  of  boats  of  light  draft,  woujld 
require  excavating  in  order  to  permit  the  passage 
of  boats  drawing  6  to  9  feet  of  water.  Is  a  matter 
of  common  knowledge  that  vessels  of  heavy  draft 
can  and  do  operate  in  the  second  part  of  this  9.6  mile 
stretch,  between  Port  Deposit  and  Havre  de  Grac£.” 
[Italics  supplied.]  [R.  210-211]. 

The  only  basis  in  the  record  for  any  of  the  italicized 
parts  of  this  “finding”  is  the  testimony  of  the  Commis¬ 
sion’s  engineer,  Franklyn  D.  Nash.  His  “first  hafid 
knowledge  of  the  Susquehanna”  consists  of  “two  trip$”, 
one  in  1933  in  which  he  “examined  the  Holtwood,  S^fe 
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Harbor  and  Conowingo  dams”,  the  other  in  1938,  in 
which  he  “examined  the  river  at  various  points  all  tjie 
way  from  Havre  de  Grace  to  Wilkesbarre,  Pennsyl¬ 
vania”.  [R.  45].  The  “examination”  of  the  river  con¬ 
sisted  of  ( 1 )  driving  an  automobile  “along  the  river”,  iiip 
one  side  and  down  the  other,  with  “a  number  of  sijie 
trips”,  including  some  into  the  Holtwood  and  Spfe 
Harbor  dams  “and  at  various  points  along  where  there 
were  local  country  roads  where  we  could  get  down  |to 
the  river”,  and  (2)  “looking  at”  the  river  “quite  care¬ 
fully  at  the  different  points  where  we  stopped,  trying 
to  get  an  idea  of  the  general  width  and  nature  of  tiie 
rock  and  so  on,  trying  to  get  as  good  general  idea”  as 
he  could  as  to  the  low  water  stage  of  the  river.  [R. 
48-49].  j 

Mr.  Nash’s  “study  of  the  channel  depth  on  the  Susque¬ 
hanna”  from  tidewater  up  to  Harrisburg  consisted  pf 
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“a  very  close  study,”  as  far  as  it  could  be  done  from  a 
profile  which  he  put  in  evidence  [R.  56.  Commission’s 
Exhibit  No.  5,  not  reprinted.  This  profile  is  the  same 
(shown  in  reverse  direction)  as  the  profile,  dated  July, 
1923,  shown  in  Major  Harrington’s  report  in  Commis¬ 
sion’s  Exhibit  No.  19,  R.  447].  This  profile  was  traced 
from  an  unpublished  Army  Engineers’  profile,  which 
is  being  used  in  connection  with  the  preparation  of  a 
“308  report”,  i.  e.,  a  report  on  a  flood  control  survey 
made  (or  still  being  made)  under  an  act  of  January  21, 
1927,  in  accordance  with  House  Document  No.  308,  69th 
Congress,  1st  Session  [R.  52,  522].  Mr.  Nash  says: 
“Assuming  the  Army  Engineers’  profile  is  correct,  I  have 
made  a  careful  study  of  it.”  He  “thinks”  it  would  be 
“possible  to  provide  channel  depths  from  6  to  9  feet 
from  Port  Deposit  to  Harrisburg”.  [R.  56].  Whether 
the  Holtwood  dam  is  largely  filled  up  with  silt,  he 
doesn’t  know;  he  never  made  any  soundings  of  it.  [R. 
67].  Nor  does  he  know  as  of  what  date  the  profile 
figures  were  collected  [R.  68] ;  they  could  not  have  been 
collected  later  than  July,  1923. 

He  also  made  a  “study”  of  the  river  width.  He  got 
this  information  from  unpublished  United  States  En¬ 
gineers’  maps,  which  he  obtained  from  the  War  Depart¬ 
ment.  [R.  57,  60.  Commission’s  Exhibit  No.  8,  not  re¬ 
printed.  This  map  (or  maps)  shows  the  same  profile 
as  Commission’s  Exhibit  No.  5,  and  also  other  data 
shown  on  the  map  in  Commission’s  Exhibit  No.  19,  R. 
477;  supra,  42,  54,  56-57].  This  map  refers  to  “proposed 
projects,”  (evidently  flood  control  projects).  These 
projects  are  “some  schemes”  the  Army  engineers  “are 
proposing  themselves”.  Nash  does  not  know  the  scope 
of  these  proposed  projects;  he  can’t  tell  what  their  plans 
involve.  The  object  is  “to  formulate  some  sort  of  report 
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for  improving  the  river”.  He  does  not  know  what  the 
cost  of  it  is,  nor  whether  the  Army  Engineers’  findings 
are  that  it  is  feasible  or  not  feasible,  or  are  favorable 
or  unfavorable.  [R.  60-61].  “Extreme  low  water”,  j  on 
the  map,  does  not  mean  the  lowest  spot  reading,  or  the 
lowest  day.  It  is  “the  water  that  would  obtain  in  a  very 
dry  cycle,  or  very  low  period”.  Except  from  surmise, 
he  does  not  know  how  the  term  was  used  in  this  par¬ 
ticular  case.  [R.  61-62]. 

The  “pool  immediately  below  the  Holtwood  dam”,  one 
mile  long,  is  a  pure  fiction.  This  mile  is  the  tailrice 
of  the  Holtwood  dam.  For  calling  it  a  navigable  “pool” 
there  is  no  warrant  whatever.  Nash  shows  it  as  a  “dis¬ 
tance  between  pools”  [Commission’s  Exhibit  No.  3,  |R. 
233]  and  so  testifies  [R.  50-51]. 

I 

In  short,  Nash’s  testimony  is  based  on  two  automobile 
trips  and  a  map  and  profile  which  constitute  one  of  the  75 
pages  in  Commission’s  Exhibit  No.  19  [R.  363-447].  Tjiis 
testimony  is  without  substance.  On  its  face,  it  does  i%ot 
purport  to  contradict  or  vary  any  fact,  opinion  or  con¬ 
clusion  in  any  of  the  War  Department  reports  in  the 
last  half  century. 

The  Commission’s  findings  numbered  (5),  (7)  apd 
(8)  also  contain  erroneous  unsupported  statements, 
which  it  seems  unnecessary  to  discuss.  [R.  208-20^]. 
On  their  face,  these  findings  suggest  a  “glimpse  of  the 
obvious”,  viz.,  that  “the  construction  of  canals  whijch 
parallel  the  river”  did  not  “facilitate  navigation  on  the 
river” — did  not  show  navigable  capacity  of  the  river,  t)ut 
the  contrary  [supra,  13-14,  51-52;  infra,  153-154,  225-22^]. 
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STATUTES  INVOLVED. 

Sections  9  and  10  of  the  Rivers  and  Harbors  Act  of 
1899,  corresponding  sections  of  the  Rivers  and  Harbors 
Act  of  1890,  Sections  4,  23  and  313(b)  of  the  Federal 
Power  Act,  Sections  4  and  23  of  the  original  Federal 
Water  Power  Act,  Section  1  of  the  Dam  Act  of  1906,  ( as 
originally  enacted  and  as  amended  in  1910 ) ,  early  Penn¬ 
sylvania  and  Maryland  statutes  quoted  in  this  brief  or 
in  the  notes  appended  hereto,  and  other  statutes  or  por¬ 
tions  of  statutes  quoted  or  cited  in  this  brief,  are  printed 
in  full  in  a  separate  volume,  as  an  appendix  to  this  brief. 
These  statutes  are  listed  and  indexed,  both  in  the  Ap¬ 
pendix  and  in  the  Table  of  Statutes  prefixed  to  this  brief, 
with  page  references  in  both  instances  to  the  Appendix 
and  also  to  all  quotations  or  citations  of  the  statutes  in 
the  brief  or  the  appended  Notes. 

STATEMENT  OF  POINTS. 

Petitioner  maintains: 

I.  Petitioner’s  dam  was  constructed,  from  1905  to 
1910,  has  been  maintained  and  operated  ever  since,  and 
is  now  maintained  and  operated,  in  the  Susquehanna 
River,  not  contrary  to  law,  viz.,  to  the  provisions  of  Sec¬ 
tions  9  and  10  of  the  Rivers  and  Harbors  Act  of  1899 — or 
Section  23(b)  of  the  Federal  Power  Act  (as  amended  in 
1935). 

(a)  The  lower  Susquehanna  was  not  and  is  not 
“navigable  water  of  the  United  States”  ( 1 )  within 
the  jurisdiction  of  Congress  under  the  commerce 
power  or  ( 2 )  within  the  meaning  of  the  Rivers  and 
Harbors  Act  of  1899. 

(b)  Within  the  meaning  of  the  Rivers  and 
Harbors  Act  of  1899,  as  construed  and  applied  to 
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the  lower  Susquehanna,  petitioner’s  dam  was  not 
constructed  (1)  in  navigable  water  of  the  Unijted 
States  (2)  without  the  consent  of  Congress.  'Ifhis 
is  true  if  it  was  constructed  either  ( 1 )  in  non-n^vi- 
gable  water  or  ( 2 )  with  the  consent  ( prior  or  subse¬ 
quent)  of  Congress. 

(i)  Secretary  Taft’s  decision  was  correct. 

(ii)  Secretary  Taft’s  decision,  that  construc¬ 
tion  of  a  bridge  (or  dam)  in  the  lower  Susque¬ 
hanna  was  not  contrary  to  law,  was  followed 
by  the  War  Department,  acquiesced  in  by 
Congress,  openly  acted  on  and  relied  on  by  peti¬ 
tioner  and  two  railroad  companies  in  spending 
millions  in  the  Susquehanna;  as  an  adminisira- 
tive  and  legislative  construction  of  the  Act  it 
is  conclusive,  (whether  [1]  as  a  determination 
of  non-navigability  or  [2]  as  a  consent  reg4rd- 
less  of  technical  navigability),  at  least  as|  to 
transactions  that  occurred  while  the  ruling  Was 
in  force  and  was  relied  on. 

(c)  Operation  and  maintenance  of  petitioner’s 
dam  is  not  contrary  to  Section  23(b)  of  the  Federal 
Power  Act. 

( 1 )  Section  23 ( b) ,  as  amended  in  1935,  is  (a) 
not  retroactive  and  therefore  ( b )  not  applicable 
to  a  dam  constructed  long  before  the  enactment 
of  the  Act  of  1935  or  the  Federal  Water  Power 
Act  of  1920. 

(2)  Within  the  meaning  of  Section  23(a) 
(both  before  and  since  amendment  in  1935) 
petitioner  operates  and  maintains  its  dam  under 
authority  heretofore  given  pursuant  to  law,  viz., 
under  the  Pennsylvania  Mill  Dam  Act  of  ljB03 
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and  (in  a  possible  view)  under  the  Rivers  and 
Harbors  Act  of  1899,  as  construed  and  applied 
by  Secretary  Taft’s  decision. 

II.  The  Commission  is  not  authorized,  under  Sec¬ 
tion  4(g)  of  the  Federal  Power  Act,  to  stop  the  main¬ 
tenance  and  operation  of  petitioner’s  dam — or  to  order 
petitioner  to  apply  for  a  license  under  the  Federal  Power 
Act. 

* 

(a)  Section  4(g)  of  the  Federal  Power  Act  (as 
amended  in  1935)  does  not  authorize  the  Commis¬ 
sion  to  try  and  decide  any  and  all  questions  of  law 
or  fact  relating  to  any  occupancy  (for  power  pur¬ 
poses)  of  water  over  which  Congress  is  alleged  to 
have  jurisdiction  under  the  commerce  power,  and 
to  issue  any  order  it  deems  appropriate  to  conserve 
and  utilize  navigation  and  water-power  resources;  if 
construed  as  conferring  such  authority,  Section  4(g) 
would  be  unconstitutional. 

(b)  In  any  event  Section  4(g)  is  not  retroactive; 
it  does  not  authorize  the  Commission  to  try  and  de¬ 
cide  questions  of  law  and  fact  as  to  the  right  of  occu¬ 
pancy  of  water  by  a  dam  constructed,  maintained 
and  operated,  under  claim  of  right,  long  before  the 
enactment  of  Section  4(g)  in  1935  or  the  Federal 
Water  Power  Act  in  1920. 

(c)  Neither  Section  4(g)  nor  any  other  provision 
of  the  Federal  Power  Act  authorizes  the  Commis¬ 
sion  in  any  event  to  order  anybody  to  apply  for  or 
take  a  license  under  the  Act. 

III.  The  Commission’s  order  is  unlawful,  arbitrary 
and  unsupported  by  substantial  evidence. 

(a)  There  is  no  substantial  evidence  that  peti¬ 
tioner’s  dam  is  maintained  and  operated  contrary  to 
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the  provisions  of  the  Rivers  and  Harbors  Act  of  1§99 
or  the  Federal  Power  Act.  The  uncontradicted  evi¬ 
dence  shows  the  contrary. 

( b )  There  is  no  substantial  evidence  that  tlhe 
Commission’s  order,  or  any  order  concerning  peti¬ 
tioner’s  dam,  would  be  appropriate,  expedient  or  jin 
the  public  interest  to  conserve  and  utilize  the  navi¬ 
gation  and  water-power  resources  of  the  region;  t^ie 
uncontradicted  evidence  shows  ( 1 )  that  for  practical 
purposes  there  are  no  navigation  resources  and  (fe) 
that  petitioner  is  conserving  and  utilizing  the  water¬ 
power  resources  to  the  utmost. 

(c)  The  Commission  expressly  finds  that  therejis 
nothing  in  the  record  which  would  support  a  conclu¬ 
sion  that  an  order  requiring  removal  or  reconstruc¬ 
tion  of  petitioner’s  dam  would  be  expedient  and  in 
the  public  interest. 

(d)  The  Commission’s  order  is  an  arbitrary,  Un¬ 
lawful  attempt  to  exact  from  petitioner,  through  the 
terms  and  conditions  of  a  license,  a  substantial  price 
for  the  right  to  maintain  its  dam,  i.e.,  a  right  pos¬ 
sessed  and  exercised  by  petitioner  for  many  years 
before  the  passage  of  the  Federal  Water  Power  ACt. 

(e)  The  Commission’s  order  is  an  arbitrary,  un¬ 
lawful  attempt  to  compel  petitioner  to  make  ( or  a£k 
leave  to  make)  a  contract  with  the  Commission,  ( 1) 
without  even  stating  the  terms  of  the  contract  peti¬ 
tioner  is  ordered  to  make,  and  ( 2 )  without  legal  au¬ 
thority  to  compel  petitioner  to  make  any  contract 
at  all. 
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SUMMARY  OF  ARGUMENT. 

I.  [ Infra ,  145-173] 

Petitioner’s  dam  was  not  constructed,  and  has  not 
been  maintained  and  operated,  in  the  Susquehanna,  con¬ 
trary  to  law,  viz.,  to  the  provisions  of  Sections  9  and 
10  of  the  Rivers  and  Harbors  Act  of  1899 — or  Section 
23(b)  of  the  Federal  Power  Act  ( as  amended  in  1935 ) . 

A.  [Infra,  145-155] 

The  lower  Susquehanna  was  not  and  is  not  “navi¬ 
gable  water  of  the  United  States”  ( 1 )  within  the  juris¬ 
diction  of  Congress  under  the  commerce  power  or  (2) 
within  the  meaning  of  the  Rivers  and  Harbors  Act  of 
1899. 

In  the  New  River  case  the  Supreme  Court  stresses 
the  complexity  of  questions  of  navigability  (involving 
inseparable  questions  of  law  and  fact),  the  impossibility 
of  laying  down  “any  single  definite  test”,  and  the  elusive 
nature  of  the  test  based  on  the  previous  decisions  of 
the  Court.  “Each  application  of  this  test  is  apt  to  un¬ 
cover  variations  and  refinements  which  require  further 
elaboration.” 

The  particular  “variations  and  refinements”  uncov¬ 
ered  in  the  New  River  case  do  not  seem  to  be  material 
in  the  instant  case.  The  principal  novelty  is  the  re¬ 
quirement  to  consider  the  possible  effect  of  “reason¬ 
able  improvements”.  No  “reasonable  improvements” 
would  make  the  Susquehanna  navigable  for  useful  com¬ 
mercial  purposes.  As  to  the  past,  the  vast  amount  of 
public  and  private  monies  sunk,  not  in  “river”  improve¬ 
ments  alone  but  in  canals,  would  not  constitute  “reason¬ 
able  improvements”  to  produce  such  a  fleeting  by-prod¬ 
uct  as  the  raft  and  ark  traffic  on  the  Susquehanna.  The 
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New  River  case  does  not  purport  to  overrule  the  earner 
decision  that  a  “navigable  water  of  the  United  Statjes” 
must  have  a  capacity  for  useful  interstate  commerce 
of  a  substantial  and  permanent  nature.  The  raft  and 
ark  traffic  while  it  lasted  was  substantial;  it  never  Was 
permanent  or  gave  any  promise  of  permanence.  It 
was  always  a  transitory  abnormal  result  of  abnormal 
conditions.  It  did  not  constitute  navigation,  exceptj  in 
the  paradoxical  sense  of  navigating  the  unnavigable. 

B.  [Infra,  155-169] 

Within  the  meaning  of  the  Rivers  and  Harbors  j\ct 
of  1899,  as  construed  and  applied  to  the  lower  Susque¬ 
hanna,  petitioner’s  dam  was  not  constructed,  from  1905 
to  1910,  (1)  in  navigable  water  of  the  United  States,  (2) 
without  the  consent  of  Congress.  This  is  true  if  it  was 
constructed  either  (1)  in  non-navigable  water  or  (2) 
with  the  consent  ( prior  or  subsequent )  of  Congress. 

Application  to  Secretary  Taft  in  1904  for  approval 
of  “the  location  and  plans”  of  the  Pennsylvania  rail¬ 
road  bridge  at  Havre  de  Grace  presented  the  question 
whether  the  lower  Susquehanna  was  navigable  w^ter 
of  the  United  States.  Secretary  Taft  decided  that  it 
was  not.  The  decision  of  this  question  was  a  necjes- 
sary  part  of  his  official  duty.  In  the  performance  of 
this  duty,  the  material  facts  were  available  to  him  in 
recent  War  Department  reports.  The  nature  of  the 
mixed  question  of  law  and  fact,  and  the  difficulty  in 
applying  the  abstract  test  of  navigability,  make  it  neces¬ 
sary  that  some  administrative  officer  should  give  ihe 
statute  practical  construction  and  application  to  par¬ 
ticular  situations  and  that  his  decision,  until  set  aside, 
should  be  acted  on  and  relied  on.  Other  important 
decisions  are  made  by  the  Secretary  of  War  under  jhe 
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Rivers  and  Harbors  Act  of  1899.  Such  power  of  the 
Secretary  antedates  all  the  recent  Federal  and  admin¬ 
istrative  boards  and  commissions  and  even  the  Interstate 
Commerce  Commission. 

For  ten  years  Secretary  Taft's  decision  was  followed 
by  the  War  Department  and  acquiesced  in  by  Congress. 
For  24  years  more  it  was  recognized  and  acquiesced  in, 
so  far  as  acts  done  under  it  are  concerned.  The  War 
Department’s  action  on  the  plans  for  the  Pennsylvania 
and  B.  &  O.  bridges  was  reported  to  Congress.  The 
Pennsylvania  bridge  was  completed  in  1906.  Every  year 
the  Secretary  of  War  sent  Congress  a  report  of  the  Chief 
of  Engineers.  Practically  every  year  a  River  and  Har¬ 
bor  Appropriation  Act  was  passed.  Appropriations 
were  made  for  improvements  of  the  Susquehanna  at  tide¬ 
water  but  nowhere  else.  In  1910  the  Dam  Act  of  1906 
was  amended  so  as  to  be  applicable  when  authority  to 
construct  a  dam  “has  been  or  may  hereafter  be  granted 
by  Congress,  either  directly  or  indirectly ,  or  by  any 
official  or  officials  of  the  United  States In  1913,  Mr. 
(now  Mr.  Justice)  Frankfurter  in  a  memorandum  to 
Secretary  Stimson  recognized  Secretary  Taft's  de¬ 
cision  as  then  in  force,  and  Secretary  Stimson  followed 
that  decision.  A  bill  introduced  in  Congress  in  October, 
1913,  to  declare  the  Susquehanna  navigable,  “any  Execu¬ 
tive  or  departmental  order  to  the  contrary  notwithstand¬ 
ing”,  failed  to  pass.  As  early  as  November,  1920,  a  War 
Department  report  as  to  navigation  and  power  possibili¬ 
ties  of  the  Susquehanna  was  based  upon  a  conference 
with  an  engineer  attached  to  the  Federal  Power  Com¬ 
mission.  In  1923  another  report  (in  the  course  of  the 
same  study)  contained  a  full  description  of  petition¬ 
er’s  dam  and  a  clear  statement  of  the  fact  that  it  had 
been  constructed  and  completed  while  Secretary  Taft's 
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decision  was  in  force.  As  late  as  1931,  the  Executive 
Secretary  of  the  Commission  stated  that  “he  believed 
there  was  some  doubt  as  to  the  actual  navigability  of 
the  river”. 

Petitioner  maintains  that  Secretary  Taft  s  decision 
was  and  is  correct.  If,  however,  the  question  originally 
was  doubtful,  the  decision,  followed  by  the  War  De¬ 
partment,  published  and  reported  to  Congress,  acquiesced 
in  by  Congress,  and  openly  acted  on  and  relied  on  by  pjeti- 
tioner  and  two  railroad  companies,  is  an  administra¬ 
tive  and  legislative  construction  of  the  Act,  as 
to  the  lower  Susquehanna.  This  construction 
elusive,  at  least  as  to  transactions  that  occurred  while 
the  decision  was  in  force. 

For  present  purposes  it  is  immaterial  whether  Secre¬ 
tary  Taft's  decision  be  regarded  ( 1 )  as  a  construction 
of  the  term  “navigable  water  of  the  United  States’,  as 
applied  to  the  lower  Susquehanna  or  (2)  as  an  express 
or  implied  “consent  of  Congress”  to  the  construction  of 
bridges  and  dams  in  the  lower  Susquehanna.  In  either 
aspect  the  intent  and  the  result  are  the  same — it  tvas 
not  unlawful  to  construct  the  bridge  (or  dam)  in  the 
lower  Susquehanna. 

Petitioner  is  not  asserting  a  right  to  obstruct  the 
exercise  of  governmental  power  to  regulate  com¬ 
merce  on  a  highway.  If  the  lower  Susquehanna  should 
ever  be  made  navigable,  petitioner  would  be  [re¬ 
quired,  under  Pennsylvania  law,  to  erect  and  maintain 
any  necessary  locks  at  its  own  expense.  Petitioner]  as¬ 
serts  the  right,  subject  to  the  exercise  of  governmental 
powers,  to  continue  to  maintain  and  operate  its  4am 
as  it  has  done  for  28  years  without  objection,  the 
Commission  does  not  propose  to  create  or  regulate  navi¬ 
gation.  It  only  seeks  to  exact  a  price  for  consent  to 

I 
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maintain  and  operate  the  dam  which  (the  Commission 
finds)  it  would  not  be  in  the  public  interest  to  destroy 
or  remove. 

The  Commission’s  attempt  to  repudiate  the  action  and 
acquiescence  of  the  War  Department  and  Congress  for 
34  years,  and  to  exact  a  price  for  the  “consent  of  Con¬ 
gress”  to  operate  and  maintain  what  has  been  operated 
and  maintained  for  28  years  with  full  knowledge  and 
evident  consent  of  Congress,  is  without  precedent.  The 
Commission  demands  ransom  for  sparing  petitioner’s 
dam  from  wanton  destruction. 

C.  [Infra,  169-173] 

Operation  and  maintenance  of  petitioner's  dam  is  not 
contrary  to  Section  23(b)  of  the  Federal  Power  Act. 

Section  23  ( b ) ,  as  amended  in  1935,  is  not  retroactive. 
It  is  therefore,  not  applicable  to  a  dam  constructed  be¬ 
fore  the  enactment  of  the  Act  of  1935  or  the  Federal 
Water  Power  Act  of  1920. 

Within  the  meaning  of  Section  23(a)  (before  and 
since  amendment  in  1935 ) ,  petitioner  operates  and  main¬ 
tains  its  dam  under  authority  heretofore  given  pur¬ 
suant  to  law,  viz.,  under  the  Pennsylvania  Mill  Dam 
Act  of  1803  and  (in  a  possible  view)  under  the  Rivers 
and  Harbors  Act  of  1899,  as  construed  and  applied  by 
Secretary  Taft’s  decision. 

This  construction  is  in  accordance  with  the  words 
and  the  context  of  the  statute,  its  legislative  history  and 
familiar  rules  of  construction. 

II.  [Infra,  174-187  J 

The  Commission  is  not  authorized,  under  Section  4(g) 
of  the  Federal  Power  Act,  to  stop  the  maintenance  and 


operation  of  petitioner’s  dam — or  to  order  petitioned  to 
apply  for  a  license  under  the  Federal  Power  Act. 

Section  4(g)  (as  amended  in  1935)  does  not  authorize 
the  Commission  to  try  and  decide  any  and  all  questions 
of  law  or  fact  relating  to  any  occupancy  (for  po^er 
purposes)  of  water  alleged  to  be  navigable  water  of  ithe 
United  States,  and  to  issue  any  order  it  deems  appro¬ 
priate  to  conserve  and  utilize  navigation  and  water¬ 
power  resources.  If  construed  as  conferring  such  au¬ 
thority,  Section  4(g)  is  unconstitutional. 

In  any  event,  Section  4(g)  is  not  retroactive.  It  c|oes 
not  authorize  the  Commission  to  try  and  decide  ques¬ 
tions  of  law  and  fact  as  to  the  right  of  occupancy  of 
water  by  a  dam  constructed,  maintained  and  operaied, 
under  claim  of  right,  long  before  the  enactment  of  Elec¬ 
tion  4(g)  in  1935  or  the  Federal  Water  Power  Act  in 
1920. 

1 

This  construction  is  in  accord  with  the  words  and 
the  context  of  the  statute,  its  legislative  history  (in¬ 
cluding  statements  of  the  purpose  of  the  statute  m^de 
by  the  Commission’s  spokesmen  to  the  Congressional 
Committees ) ,  and  familiar  rules  of  construction. 

Neither  Section  4(g)  nor  any  other  provision  of  jthe 
Federal  Power  Act  authorizes  the  Commission  in  qny 
event  to  order  anybody  to  take  ( or  apply  for )  a  license 
under  the  Act. 

III.  [Infra,  188-192]  | 

If,  under  Section  4(g),  the  Commission  was  authorised 
and  empowered  to  try  and  decide  the  question  whether 
petitioner’s  dam  is  maintained  and  operated  contrary 
to  law  (which  petitioner  denies),  then  the  Comnjiis- 
sion’s  order  is  unlawful,  arbitrary  and  unsupported  jby 
substantial  evidence. 
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Petitioner  maintains  that  there  is  no  substantial  evi¬ 
dence  that  its  dam  is  maintained  and  operated  con¬ 
trary  to  law;  the  uncontradicted  evidence  shows  the 
contrary. 

In  any  event  there  is  no  rational  relationship  between 
( 1 )  the  question  whether  or  not  petitioner’s  dam  is  main¬ 
tained  and  operated  contrary  to  law,  (2)  conservation 
and  utilization  of  navigation  and  water-power  resources, 
and  (3)  the  Commission’s  order  that  petitioner  apply 
for  a  license.  The  uncontradicted  evidence  shows  (i) 
that  for  practical  purposes  there  are  no  navigation 
resources,  and  (ii)  that  petitioner  is  conserving  and 
utilizing  the  water-power  resources  to  the  utmost.  The 
Commission  finds  that  removal  or  reconstruction  of 
petitioner’s  dam  would  not  be  expedient  and  in  the  pub¬ 
lic  interest. 

The  Commission’s  order  is  an  arbitrary,  unlawful  at¬ 
tempt  to  exact  from  petitioner,  through  the  terms  and 
conditions  of  a  license,  a  substantial  price  for  the  right 
to  maintain  its  dam,  i.  e.,  a  right  possessed  and  exercised 
for  many  years  before  the  passage  of  the  Federal  Water 
Power  Act.  It  can  make  no  difference  to  the  public, 
in  any  use  of  the  Susquehanna  for  navigation,  whether 
petitioner’s  dam  is  paid  for  or  not,  for  it  is  just  as  much 
— and  just  as  little — an  obstruction  in  the  one  case  as 
in  the  other. 

The  Commission's  order  is  an  arbitrary,  unlawful  at¬ 
tempt  to  compel  petitioner  to  make  (or  ask  leave  to 
make)  a  contract  with  the  Commission,  (1)  without  even 
stating  the  terms  of  the  contract  petitioner  is  ordered 
to  make  and  ( 2 )  without  legal  authority  to  compel  peti¬ 
tioner  to  make  any  contract  at  all. 
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ARGUMENT. 

i.  ! 

i 

PETITIONER’S  DAM  WAS  CONSTRUCTED,  FROM  1905  TO 
1910,  HAS  BEEN  MAINTAINED  AND  OPERATED  EVER  SINCE, 
AND  IS  NOW  MAINTAINED  AND  OPERATED,  IN  THE  SUSQUE¬ 
HANNA  RIVER,  NOT  CONTRARY  TO  LAW,  VIZ.,  TO  THE  PRO¬ 
VISIONS  OF  SECTIONS  9  AND  10  OF  THE  RIVERS  AND  ^AR¬ 
BORS  ACT  OF  1899— OR  SECTION  23(b)  OF  THE  FEDERAL 
POWER  ACT  (AS  AMENDED  IN  1935). 


THE  LOWER  SUSQUEHANNA  WAS  NOT  AND  IS  NOT  “NAVI¬ 
GABLE  WATER  OF  THE  UNITED  STATES’’  (1)  WITHIN  THE 
JURISDICTION  OF  CONGRESS  UNDER  THE  COMMERCE  POWER 
OR  (2)  WITHIN  THE  MEANING  OF  THE  RIVERS  AND  HARBQRS 
ACT  OF  1899. 

On  the  question  what  is  “navigable  water  of  the 
United  States”,  the  opinions  of  the  Supreme  Court  ^nd 
the  Circuit  Court  of  Appeals  in  the  recent  New  Ri^er 
case,  [ United  States  vs.  Appalachian  Electric  Power  Co., 
311  U.  S.  ,  61  S.  Ct.  291]  leave  little  to  be  adcjed, 

either  as  to  the  present  state  of  the  law  or  by  wayj  of 
review  of  the  previous  authorities.  In  that  case  the 
Circuit  Court  of  Appeals  said: 

“Where  interstate  waters  are  capable  of  pronjiot- 
ing  interstate  commerce  to  a  substantial  degree, 
they  are  said  to  be  waters  of  the  United  Stated  a 
classic  definition  of  which  is  given  in  The  Dahiel 
Ball,  10  Wall.  557,  563,  19  L.  Ed.  999,  as  follows: 

“  ‘Those  rivers  must  be  regarded  as  public  navi¬ 
gable  rivers  in  law  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  when  they  are  used, 
or  are  susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over  whlich 
trade  and  travel  are  or  may  be  conducted  in  the  cjus- 
tomary  modes  of  trade  and  travel  on  water.  And 
they  constitute  navigable  waters  of  the  United 
States  within  the  meaning  of  the  Acts  of  Congress, 
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in  contradistinction  from  the  navigable  waters  of 
the  States,  when  they  form  in  their  ordinary  condi¬ 
tion  by  themselves,  or  by  uniting  with  other  waters, 
a  continued  highway  over  which  commerce  is  or 
may  be  carried  on  with  other  States  or  foreign 
countries  in  the  customary  modes  in  which  such 
commerce  is  conducted  by  water.’ 

“The  rule  of  this  case  has  not  been  since  departed 
from,  but  it  has  been  interpreted  and  applied  in 
many  different  factual  situations,  as  a  result  of 
which  it  is  now  held  that  an  interstate  stream  is 
navigable  in  fact  only  when  it  is  so  used  or  suscep¬ 
tible  oj  being  used  in  its  natural  and  ordinary  condi¬ 
tion  ( United  States  v.  Oregon,  295  U.  S.  1,  55  S.  Ct. 
610,  79  L.  Ed.  1267;  United  States  v.  Utah,  283  U.  S. 
64,  76,  51  S.  Ct.  438,  75  L.  Ed.  844;  United  States  v. 
Holt  State  Bank,  270  U.  S.  49,  46  S.  Ct.  197,  70  L.  Ed. 
465;  Brewer-Elliott  Oil  &  Gas  Co.  v.  United  States, 
260  U.  S.  77,  86,  43  S.  Ct.  60,  67  L.  Ed.  140) ;  it  must 
be  capable  of  valuable  public  use  in  its  natural  con¬ 
dition  ( United  States  v.  Cress,  243  U.  S.  316,  321,  37 
S.  Ct.  380,  61  L.  Ed.  746 ) ;  must  have  a  capacity  for 
useful  interstate  commerce  of  a  substantial  and 
permanent  nature  ( Leovy  v.  United  States,  177  U. 
S.  621,  20  S.  Ct.  797,  44  L.  Ed.  914),  and  must  have 
a  capacity  for  general  and  common  usefulness  for 
purposes  of  trade  and  commerce  ( United  States  v. 
Oregon,  295  U.  S.  1,  23,  55  S.  Ct.  610,  79  L.  Ed.  1267). 
Only  occasional  or  exceptional  use  under  abnormal 
conditions  is  not  sufficient  ( Oklahoma  v.  Texas,  258 
U.  S.  574,  591,  42  S.  Ct.  406,  66  L.  Ed.  771;  United 
States  v.  Rio  Grande  Dam  &  Irrigation  Co.,  174  U.  S. 
690,  699,  19  S.  Ct.  770,  43  L.  Ed.  1136);  and,  as  this 
court  said  in  United  States  v.  Doughton,  4  Cir.,  62 
F.  2d  936,  939,  quoting  from  Harrison  v.  Fite,  8  Cir., 
148  F.  781:  'A  theoretical  or  potential  navigability, 
or  one  that  is  temporary,  precarious,  and  unprofit¬ 
able,  is  not  sufficient.’”  [Italics  in  original]. 

United  States  v.  Appalachian  Electric  Power  Co.,  4 
Cir.,  107  F.  2d  769,  780. 


The  opinion  of  the  Supreme  Court,  reversing  the  Circuit 
Court  of  Appeals,  stresses  the  complexity  of  questions  of 
navigability,  as  involving  “questions  of  law  inseparable 
from  the  particular  facts  to  which  they  are  applied”, 
the  impossibility  of  laying  down  “any  single  definite 
test”,  the  ‘dynamic  nature  of  the  problem”  and  the  ielu- 
sive  nature  of  the  test  based  on  the  previous  decisions 
of  the  Court;  each  application  of  this  test  is  “apt  to|  un¬ 
cover  variations  and  refinements  which  require  further 
elaboration”.  The  Court  says: 

“In  cases  involving  the  navigability  of  waiter 
courses,  this  Court,  without  expressly  passing  on 
the  finality  of  the  findings,  on  some  occasions  has 
entered  into  consideration  of  the  facts  found  by 
two  courts  to  determine  for  itself  whether  the  courts 
have  correctly  applied  to  the  facts  found  the  proper 
legal  tests.12  When  we  deal  with  issues  suclji  as 
these  before  us,  facts  and  their  constitutional  sig¬ 
nificance  are  too  closely  connected  to  make  the  two- 
court  rule  a  serviceable  guide.  The  legal  confcept 
of  navigability  embraces  both  public  and  private  in¬ 
terests.  It  is  not  to  be  determined  by  a  formula 
which  fits  every  type  of  stream  under  all  circum¬ 
stances  and  at  all  times.  Our  past  decisions  Have 
taken  due  account  of  the  changes  and  complexities 
in  the  circumstances  of  a  river.  We  do  not  purport 
now  to  lay  down  any  single  definitive  test.  We 
draw  from  the  prior  decisions  in  this  field  and  ajj)ply 
them,  with  due  regard  to  the  dynamic  nature  of  the 
problem,  to  the  particular  circumstances  presented 
by  the  New  River.  To  these  circumstances  certain 
_ 

“12  United  States  v.  Rio  Grande  Irrigation  Co.,  174 
U.  S.  690,  699, 19  S.  Ct.  770,  773,  43  L.  Ed.  1136;  Lepvy 
v.  United  States ,  177  U.  S.  621,  20  S.  Ct.  797,  44  L.  Ed. 
914;  Economy  Light  Co.  v.  United  States,  256  U.  S. 
113,  117,  41  S.  Ct.  409,  410,  65  L.  Ed.  847;  United 
States  v.  Holt  Bank,  270  U.  S.  49,  55,  46  S.  Ct.  197, 
199,  70  L.  Ed.  465. 
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judicial  standards  are  to  be  applied  for  determining 
whether  the  complex  of  the  conditions  in  respect 
to  its  capacity  for  use  in  interstate  commerce  render 
it  a  navigable  stream  within  the  constitutional  re¬ 
quirements.  Both  the  standards  and  the  ultimate 
conclusion  involve  questions  of  law  inseparable 
from  the  particular  facts  to  which  they  are  applied. 

*  *  * 

“Both  lower  courts  based  their  investigation  pri¬ 
marily  upon  the  generally  accepted  definition  of 
The  Daniel  Ball.-1  In  so  doing  they  were  in  accord 
with  the  rulings  of  this  Court  on  the  basic  concept 
of  navigability 22  Each  application  of  this  test,  how- 


21 10  Wall.  557,  563,  19  L.  Ed.  999: 

‘  *  *  *  Those  rivers  must  be  regarded  as  public 
navigable  rivers  in  law  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  when  they  are  used, 
or  are  susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in  the  cus¬ 
tomary  modes  of  trade  and  travel  on  water.  And 
they  constitute  navigable  waters  of  the  United 
States  within  the  meaning  of  the  acts  of  Congress, 
in  contradistinction  from  the  navigable  waters  of 
the  States,  when  they  form  in  their  ordinary  condi¬ 
tion  by  themselves,  or  by  uniting  with  other  waters, 
a  continued  highway  over  which  commerce  is  or 
may  be  carried  on  with  other  States  or  foreign  coun¬ 
tries  in  the  customary  modes  in  which  such  com¬ 
merce  is  conducted  by  water.’ 

United  States  v.  Appalachian  Electric  Power  Co., 
D.  C.,  23  F.  Supp.  83,  98,  Id.,  4  Cir.,  107  F.  2d  769, 
780. 

22  United  States  v.  Rio  Grande  Irrigation  Co.,  174 
U.  S.  690,  698,  19  S.  Ct.  770,  773,  43  L.  Ed.  1136; 
Brewer-Elliott  Oil  Co.  v.  United  States ,  260  U.  S.  77, 
86,  43  S.  Ct.  60,  63,  67  L.  Ed.  140;  United  States  v. 
Holt  Bank,  270  U.  S.  49,  56,  46  S.  Ct.  197,  199,  70  L. 
Ed.  465;  United  States  v.  Utah,  283  U.  S.  64,  76,  51 
S.  Ct.  438, 441,  75  L.  Ed.  844;  United  States  v.  Oregon, 
295  U.  S.  1,  15,  55  S.  Ct.  610,  616,  79  L.  Ed.  1267. 


ever ,  is  apt  to  uncover  variations  and  refinements 
which  require  further  elaboration. 

“In  the  lower  courts  and  here,  the  Government 
urges  that  the  phrase  ‘susceptible  of  being  usec(,  in 
their  ordinary  condition,’  in  the  Daniel  Ball  defini¬ 
tion,  should  not  be  construed  as  eliminating  the 
possibility  of  determining  navigability  in  the  light 
of  the  effect  of  reasonable  improvements.  The  (dis¬ 
trict  court  thought  the  argument  inapplicable.22! 

“The  circuit  court  of  appeals  said: 

‘If  this  stretch  of  the  river  was  not  navigable  in 
fact  in  its  unimproved  condition,  it  is  not  to  be  con¬ 
sidered  navigable  merely  because  it  might  have 
been  made  navigable  by  improvements  which  were 
not  in  fact  made.  Of  course  if  the  improvements 
had  been  made  the  question  of  fact  might  have  been 
different.24 

“To  appraise  the  evidence  of  navigability  on  jthe 
natural  condition  only  of  the  waterway  is  erron¬ 
eous.  Its  availability  for  navigation  must  also  be 
considered.  ‘Natural  or  ordinary  conditions’23  re¬ 
fers  to  volume  of  water,  the  gradients  and  the  regu¬ 
larity  of  the  flow.  A  waterway,  otherwise  suitable 
for  navigation,  is  not  barred  from  that  classification 
merely  because  artificial  aids  must  make  the  high¬ 
way  suitable  for  use  before  commercial  navigation 
may  be  undertaken.  Congress  has  recognized  this 
in  section  3(8)  of  the  Water  Power  Act  by  defining 
‘navigable  waters’  as  those  ‘which  either  in  their 
natural  or  improved  condition’  are  used  or  suitable 
for  use.  The  district  court  is  quite  right  in  saying 
there  are  obvious  limits  to  such  improvement^  as 
affecting  navigability.  These  limits  are  necessarily 
— 

23  23  F.  Supp.  at  pages  99,  100. 

24  107  F.  2d  at  page  786. 

25  United  States  v.  Oregon,  295  U.  S.  1,  15,  55  S.  jCt. 
610,  616,  79  L.  Ed.  1267. 
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a  matter  of  degree.26  There  must  be  a  balance  be¬ 
tween  cost  and  need  at  a  time  when  the  improve¬ 
ment  would  be  useful.  When  once  found  to  be  navi¬ 
gable,  a  waterway  remains  so.27  This  is  no  more  in¬ 
definite  than  a  rule  of  navigability  in  fact  as  adopted 
below  based  upon  ‘useful  interstate  commerce’  or 
‘general  and  common  usefulness  for  purposes  of  trade 
and  commerce’  if  these  are  interpreted  as  barring 
improvements.28  Nor  is  it  necessary  that  the  im¬ 
provements  should  be  actually  completed  or  even 
authorized.  The  power  of  Congress  over  commerce 
is  not  to  be  hampered  because  of  the  necessity  for 
reasonable  improvements  to  make  an  interstate 
waterway  available  for  traffic. 

“Of  course  there  are  difficulties  in  applying  these 
views.  Improvements  that  may  be  entirely  reason¬ 
able  in  a  thickly  populated,  highly  developed,  in¬ 
dustrial  region  may  have  been  entirely  too  costly 
for  the  same  region  in  the  days  of  the  pioneers.  The 
changes  in  engineering  practices  or  the  coming  of 
new  industries  with  varying  classes  of  freight  may 


26  Thus  in  the  Rio  Grande  case,  the  record  con¬ 
tained  reports  of  army  engineers  that  improvements 
necessary  to  make  the  river  navigable  would  be 
financially,  if  not  physically,  impracticable  because 
of  the  many  millions  of  dollars  that  would  be  re¬ 
quired.  The  supreme  court  of  the  Territory  of  New 
Mexico  observed  that  ‘the  navigability  of  a  river 
does  not  depend  upon  its  susceptibility  of  being  so 
improved  by  high  engineering  skill  and  the  expendi¬ 
tures  of  vast  sums  of  money,  but  upon  its  natural 
present  conditions’.  9  N.  M.  292,  299,  51  P.  674,  676. 
This  Court  agreed  that  too  much  improvement  was 
necessary  for  the  New  Mexico  stretch  of  the  river 
to  be  considered  navigable.  United  States  v.  Rio 
Grande  Irrigation  Co.,  174  U.  S.  690,  699,  19  S.  Ct. 
770,  773,  43  L.  Ed.  1136. 

27  Economy  Light  Co.  v.  United  States,  256  U.  S. 
113,  41  S.  Ct.  409,  65  L.  Ed.  847. 

28  See  107  F.  2d  at  page  780. 
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affect  the  type  of  improvement.  Although  navi¬ 
gability  to  fix  ownership  of  the  river  bed20  or  ripa¬ 
rian  rights30  is  determined  as  the  cases  just  cited 
in  the  notes  show,  as'of  the  formation  of  the  Union 
in  the  original  states  or  the  admission  to  statehood 
of  those  formed  later,  navigability,  for  the  purpose 
of  the  regulation  of  commerce,  may  later  arisp.81 
An  analogy  is  found  in  admiralty  jurisdiction,32 
which  may  be  extended  over  places  formerly  non- 
navigable.33  There  has  never  been  doubt  that  the 
navigability  referred  to  in  the  cases  was  navigabil¬ 
ity  despite  the  obstruction  of  falls,  rapids,  sand  b^rs, 
carries  or  shifting  currents.34  The  plenary  federal 
power  over  commerce  must  be  able  to  develop  wjith 
the  needs  of  that  commerce  which  is  the  reason 
for  its  existence.  It  cannot  properly  be  said  that 
— 

28  Shively  v.  Bowlby,  152  U.  S.  1,  18,  and  26,  14  S. 
Ct.  548,  554,  557,  38  L.  Ed.  331;  United  States  v.  Ut\ih, 
283  U.  S.  64,  75,  51  S.  Ct.  438,  440,  75  L.  Ed.  844. 


30  Oklahoma  v.  Texas,  258  U.  S.  574,  591,  594,  42 
S.  Ct.  406,  413,  414,  66  L.  Ed.  771;  United  Stated  v. 
Oregon,  295  U.  S.  1,  14,  55  S.  Ct.  610,  615,  79  L.  Ed. 
1267. 

31  Cf.  United  States  v.  Rio  Grande  Irrigation  Co., 
174  U.  S.  690,  699,  19  S.  Ct.  770,  773,  43  L.  Ed.  113^. 


32  Art.  Ill,  section  2,  cl.  1.  Cf.  The  Genesee  Ch\ief 
vs.  Fitzhugh,  12  How.  443,  13  L.  Ed.  1058. 

33  The  Robert  W.  Parsons,  191  U.  S.  17,  28,  24  S.  £t. 
8,  11,  48  L.  Ed.  73;  Ex  parte  Boyer,  109  U.  S.  629,  3 
S.  Ct.  434,  27  L.  Ed.  1056;  Marine  Transit  Corp.  v. 
Dreyfus,  284  U.  S.  263,  271,  272,  52  S.  Ct.  166,  168, i  76 
L.  Ed.  282. 


34  The  Montello,  20  Wall.  430,  442,  443,  22  L.  Ed. 
391;  Economy  Light  Co.  v.  United  States,  256  U.i  S. 
113,  122,  41  S.  Ct.  409,  412,  65  L.  Ed.  847;  United 
States  v.  Utah,  283  U.  S.  64,  86,  51  S.  Ct.  438,  444,  75 
L.  Ed.  844.  See  also  Mr.  Justice  McLean  in  Spooner 
v.  McConnell,  C.  C.  D.  Ohio  1838,  22  Fed.  Cas.  939, 
at  page  944,  No.  13,245. 


the  federal  power  over  navigation  is  enlarged  by 
the  improvements  to  the  waterways.  It  is  merely 
that  improvements  make  applicable  to  certain 
waterways  the  existing  power  over  commerce.33  In 
determining  the  navigable  character  of  the  New 
River  it  is  proper  to  consider  the  feasibility  of  in¬ 
terstate  use  after  reasonable  improvements  which 
might  be  made.36 

“Nor  is  it  necessary  for  navigability  that  the  use 
should  be  continuous.  The  character  of  the  region, 
its  products  and  the  difficulties  or  dangers  of  the 
navigation  influence  the  regularity  and  extent  of 
the  use.37  Small  traffic  compared  to  the  available 
commerce  of  the  region  is  sufficient.38  Even  ab¬ 
sence  of  use  over  long  periods  of  years,  because  of 
changed  conditions,  the  coming  of  the  railroad  or 
improved  highways  does  not  affect  the  navigability 
of  rivers  in  the  constitutional  sense.39  It  is  well 
recognized  too  that  the  navigability  may  be  of  a  sub- 


35  Illustrative  of  this  natural  growth  is  United 
States  v.  Cress,  243  U.  S.  316,  37  S.  Ct.  380,  61  L.  Ed. 
746,  involving  riparian  proprietors’  rights  where  im¬ 
provements  raise  the  river  level  so  that  uplands  are 
newly  and  permanently  subjected  to  the  servitude 
of  public  use  of  navigation.  Compensation  was  de¬ 
creed  for  the  taking  with  a  declaration  that  the 
waterways  in  question,  as  artificially  improved,  re¬ 
mained  navigable  waters  of  the  United  States 
(243  U.  S.  pages  325  and  326,  37  S.  Ct.  page  384,  61 
L.  Ed.  746).  Cf.  Arizona  v.  California,  283  U.  S. 
423,  454,  51  S.  Ct.  522,  525,  75  L.  Ed.  1154. 

36  Cf.  Barnes  v.  United  States,  46  Ct.  Cl.  7,  28. 

37  United  States  v.  Utah,  283  U.  S.  64,  51  S.  Ct.  438, 
75  L.  Ed.  844;  Arizona  v.  California,  283  U.  S.  423, 
452-454,  51  S.  Ct.  522,  524,  75  L.  Ed.  1154. 

38  United  States  v.  Utah,  283  U.  S.  64,  82,  51  S.  Ct. 
438,  443,  75  L.  Ed.  844. 

39  Ashwander  v.  Tennessee  Valley  Authority,  297 
U.  S.  288,  329,  56  S.  Ct.  466,  474,  80  L.  Ed.  688. 


stantial  part  only  of  the  waterway  in  question.40 !  Of 
course,  these  evidences  of  nonnavigability  in  whole 
or  in  part  are  to  be  appraised  in  totality  to  deter¬ 
mine  the  effect  of  all.  *  *  *”  (Italics  supplied) 

United  States  v.  Appalachian  Electric  Power  Co., 
311  U.  S . ,61  S.  Ct.,  291,  297-298,  298-300.) 

The  particular  “variations  and  refinements”  uncov¬ 
ered  in  the  New  River  case  do  not  seem  to  be  material 
in  the  instant  case.  The  principal  novelty  is  the  njan- 
date  “to  consider  the  feasibility  of  interstate  use  after 
reasonable  improvements  which  might  be  made”  [su^ra, 
152].  Certainly  as  to  the  present  and  the  future,  this 
factor  makes  no  difference  in  the  instant  case.  The  "yVar 
Department  reports  for  more  than  half  a  century  have 
made  it  unmistakably  clear  that  no  “reasonable  improve¬ 
ments”  would  make  the  Susquehanna  navigable  for  Use¬ 
ful  commercial  purposes  [supra,  40-55,  56-72,  78-89,  103]. 
As  to  the  past,  the  vast  amounts  of  public  and  private 
monies  sunk,  not  in  river  “improvements”  alone,  but  in 
canals  that  have  “gone  with  the  floods”,  would  not  con¬ 
stitute  “reasonable  improvements”  to  produce  suck  a 
fleeting  by-product  as  the  raft  and  ark  traffic  on  the  Sus¬ 
quehanna.  This  traffic  was  essentially  not  a  direct  prod¬ 
uct  of  river  “improvements”  made  to  produce  such  traf¬ 
fic,  but  a  by-product  of  the  much  larger  expenditures 
made  in  the  effort  to  create  real  navigable  capacity  either 
on  the  river  or  on  canals  [supra,  13-14,  51-52,  133;  infra, 
225-229]. 

The  New  River  case  lends  no  color  to  the  Comi^is- 
sion’s  notion  that  navigation  on  a  river  is  “facilitated” 
by  abandonment  of  the  river  and  construction  of  canals 

40  Economy  Light  Co.  v.  United  States,  256  XJj.  S. 
113,  124,  41  S.  Ct.  409,  413,  65  L.  Ed.  847;  Arizonk  v. 
California,  283  U.  S.  423,  453,  51  S.  Ct.  522,  525,  7$  L. 
Ed.  1154.” 
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paralleling  the  river.  [R.  208-209;  supra,  133].  The 
Court  says: 

“The  district  court  is  quite  right  in  saying  there 
are  obvious  limits  to  such  improvements  as  affecting 
navigability.  These  limits  are  necessarily  a  matter 
of  degree.26”  [United  States  v.  Appalachian  Elec¬ 
tric  Power  Co.,  311  U.  S . .  61  S.  Ct.  291,  299]. 

When  100  per  cent,  of  the  river  is  abandoned  and  par¬ 
alleled  with  canals,  the  matter  of  degree  presents  no 
problem. 

Nor  does  the  New  River  case  purport  to  overrule  or 
disapprove  the  earlier  ruling  that  a  “navigable  water  of 
the  United  States”  must  have  a  capacity  for  useful  in¬ 
terstate  commerce  of  a  substantial  and  permanent  na¬ 
ture.  [ Leovy  vs.  United  States,  177  U.  S.  621,  632]. 
The  raft  and  ark  traffic,  while  it  lasted,  was  substantial; 
it  never  was  permanent  or  gave  any  promise  of  per¬ 
manence.  It  was  always  a  transitory  abnormal  re¬ 
sult  of  abnormal  conditions.  It  did  not  constitute  navi¬ 
gation,  except  in  the  paradoxical  sense  of  navigating 
the  unnavigable  [supra,  31;  infra,  223] .  Subways  and  cel- 

26  Thus  in  the  Rio  Grande  case,  the  record  con¬ 
tained  reports  of  army  engineers  that  improvements 
necessary  to  make  the  river  navigable  would  be 
financially,  if  not  physically,  impracticable  because 
of  the  many  millions  of  dollars  that  would  be  re¬ 
quired.  The  supreme  court  of  the  Territory  of  New 
Mexico  observed  that  “the  navigability  of  a  river 
does  not  depend  upon  its  susceptibility  of  being  so 
improved  by  high  engineering  skill  and  the  expendi¬ 
ture  of  vast  sums  of  money,  but  upon  its  natural 
present  conditions.”  9  N.  M.  292,  299,  51  P.  674,  676. 
This  Court  agreed  that  too  much  improvement  was 
necessary  for  the  New  Mexico  stretch  of  the  river 
to  be  considered  navigable.  United  States  v.  Rio 
Grande  Irrigation  Co.,  174  U.  S.  690,  699,  19  S.  Ct. 
770,  773,  43  L.  Ed.  1136. 
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lars  are  essentially  not  habitable  places,  although  | to¬ 
day  millions  are  actually  inhabiting  them. 

It  seems  unnecessary  to  labor  the  abstract  point  j  as 
to  the  application,  in  1905  or  1910,  of  “variations  4nd 
refinements”  uncovered  in  1940,  to  three  hundred  years 
of  previous  history.  From  1905  to  1910 — and  also  frjom 
1910  to  1938 — petitioner  and  the  Government,  both  the 
parties  to  the  instant  case,  acted  on  the  decision  of  ijhis 
mixed  question  of  law  and  fact,  made  in  1904  by  Secre¬ 
tary  Taft  in  the  performance  of  his  duty  to  construe, 
apply  and  enforce  the  statutory  provisions  then  and  i^ow 
in  force. 

B. 

WITHIN  THE  MEANING  OF  THE  RIVERS  AND  HARBORS  icT 
OF  1899,  AS  CONSTRUED  AND  APPLIED  TO  THE  LOWER  jji US - 
QU  EH  ANN  A,  PETITIONER’S  DAM  WAS  NOT  CONSTRUCTED  (1) 
IN  NAVIGABLE  WATER  OF  THE  UNITED  STATES  (2)  WITH¬ 
OUT  THE  CONSENT  OF  CONGRESS.  THIS  IS  TRUE  IF  IT  ^AS 
CONSTRUCTED  EITHER  (1)  IN  JVOAT-NAVIGABLE  WATER  OR 
(2)  WITH  THE  CONSENT  (PRIOR  OR  SUBSEQUENT)  OF  CON¬ 
GRESS. 

Under  Section  9  of  the  Rivers  and  Harbors  Act  of 
1899  bridges  and  dams  may  be  built  under  authority  of 
the  legislature  of  a  state 

“across  rivers  and  other  waterways  the  navigable 
portions  of  which  lie  wholly  within  the  limits  qf  a 
single  State,  provided  the  location  and  plans  thereof 
are  submitted  to  and  approved  by  the  Chief  of 
Engineers  and  by  the  Secretary  of  War  before  con¬ 
struction  is  commenced:  *  *  *”  [supra,  95,  104]. 

Application  to  Secretary  Taft,  in  1904,  for  approval  of 
“the  location  and  plans”  of  the  Pennsylvania  railroad 
bridge  at  Havre  de  Grace,  presented  two  questions  for 
decision  by  him,  (1)  whether  the  lower  Susquehanna 
was  a  navigable  water  of  the  United  States,  and  (2)  if 
not,  whether  the  Susquehanna  at  tidewater  in  Mary- 
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land  and  the  navigable  reaches  of  the  upper  Susque¬ 
hanna  in  Pennsylvania  were  one  and  the  same  river 
within  the  meaning  of  the  provision  just  quoted.  Both 
of  these  questions  Secretary  Taft  decided  in  the  nega¬ 
tive. 

The  decision  of  these  questions  by  Secretary  Taft 
was  a  necessary  part  of  his  official  duty.  In  the  per¬ 
formance  of  this  duty,  the  material  facts  concerning  the 
Susquehanna  were  available  to  him  in  War  Depart¬ 
ment  reports.  These  facts  had  been  fully  reviewed  in 
the  latest  report,  received  by  Congress  on  December 
18,  1903  [supra,  103  j.  As  to  the  law,  the  Supreme  Court, 
a  few  years  before,  had  said  that  the  term  “navigable 
water  of  the  United  States”  has  reference  to  commerce 
of  a  substantial  and  permanent  character.  Leovy  v. 
United  States,  177  U.  S.  621,  631  [supra,  971. 

Of  the  two  questions  decided  by  Secretary  Taft,  only 
the  first  is  material  in  the  instant  case.  The  lengthy 
opinion  of  the  Judge  Advocate  General  in  1914,  in  which 
he  said  he  was  convinced  “that  it  was  erroneous  in  law 
for  the  department  to  hold  as  it  did  in  the  Pennsylvania 
Railroad  bridge  case”,  was  directed  almost  entirely  to 
the  second  question.  On  that  question  (not  now  ma¬ 
terial)  it  may  be  remarked  that  the  labored  argument 
of  the  Judge  Advocate  General  seems  to  fall  short  of 
the  practical  common  sense  of  Secretary  Taft’s  con¬ 
struction  of  the  Act.  For  practical  purposes,  naviga¬ 
ble  reaches  of  the  Susquehanna  near  its  headwaters 
are  as  distinct — and  as  distant — from  the  Susquehanna 
at  tidewater  as  they  are  from  the  nearby  headwaters 
of  the  Alleghany  or  the  Schuylkill. 

It  was  fitting  that  such  questions  should  be  decided 
by  the  Secretary  of  War.  The  nature  of  the  mixed 


157 


question  of  law  and  fact  as  to  navigability,  the  difficulty 
in  applying  the  abstract  test,  the  fact  that  “each  ap¬ 
plication  of  this  test  is  apt  to  uncover  variations  a{nd 
refinements  which  require  further  elaboration”,  msike 
it  necessary  that  some  administrative  officer  should  give 
the  statute  practical  construction  and  application  to 
particular  situations,  and  that  such  construction  and  Ap¬ 
plication,  until  set  aside,  should  be  acted  on  and  jre- 
lied  on.  For  more  than  a  century  the  War  Department 
has  furnished  Congress  expert  advice  and  recommenda¬ 
tions  as  to  enactment  of  legislation  for  “improvement”!  or 
regulation  of  navigable  waters,  and  has  been  charged  by 
Congress  with  the  administration  of  such  legislation. 
Other  important  decisions  are  made  by  the  Secretary;  of 
War  under  the  Rivers  and  Harbors  Act  of  1899.  Under 
that  Act  (and  previous  legislation  similar  in  general 
character) ,  the  Secretary  of  War  has  the  power  and  duty, 
after  hearing,  to  require  removal  or  alteration  of  qny 
bridge  found  by  him  to  be  an  unreasonable  obstruction 
to  navigation.  This  power  of  the  Secretary  antedates  all 
the  recent  federal  administrative  boards  and  commissions 
and  even  the  Interstate  Commerce  Commission.  [Unfon 
Bridge  Co.  v.  United  States,  204  U.  S.  364,  367;  33  U.  S. 
C.  A.  §502,  Historical  Note;  Act  of  July  5,  1884,  c.  2^9, 
§8,  23  Stat.  123,  148].  j 

For  ten  years  Secretary  Taft’s  decision  was  followed 
by  the  War  Department  and  acquiesced  in  by  Congress. 
For  24  more  years  it  was  recognized  and  acquiesced  in 
by  Congress  and  the  War  Department,  and  the  Comrriis- 
sion,  so  far  as  acts  done  under  it — including  construc¬ 
tion  and  operation  of  petitioners  dam — are  concerned. 
The  War  Department’s  action  on  the  plans  for  each  of 
the  railroad  bridges  was  promptly  reported  to  Congress 
[supra,  105-108].  The  Pennsylvania  bridge  was  cokn- 
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pleted  soon  after  construction  of  petitioner’s  dam  was 
begun — more  than  four  years  before  it  was  completed. 
Every  year  the  Secretary  of  War  transmitted  to  Congress 
a  report  of  the  Chief  of  Engineers  [Commission’s  Ex¬ 
hibit  No.  10;  R.  247-285].  Practically  every  year  Con¬ 
gress  passed  a  River  and  Harbor  Appropriation  Act.  In 
1902,  1905,  1907  and  1910  Congress  made  appropriations 
for  improvement  of  the  Susquehanna  at  tidewater,  but 
throughout  this  period  made  no  appropriations  at  all  for 
improvement  of  the  upper  Susquehanna,  which  the  War 
Department  had  declared  to  be  not  worthy  of  improve¬ 
ment  [Commission’s  Exhibit  No.  9;  R.  234;  su-pra,  75]. 
During  the  same  period  Congress  frequently  passed  spe¬ 
cial  Acts  giving  consent  to  construction  of  dams  on  con¬ 
ditions  to  be  imposed  by  the  Secretary  of  War,  without 
requiring  compensation  except  to  reimburse  the  Gov¬ 
ernment  for  expenditures  to  improve  navigation  [supra, 
99-100].  In  1910  the  Dam  Act  of  1906  was  amended  so 
as  to  be  applicable  “when  authority  has  been  or  may 
hereafter  be  granted  by  Congress ,  either  directly  or  in¬ 
directly  or  by  any  official  or  officials  of  the  United  States, 
to  any  persons,  to  construct  and  maintain  a  dam  for 
water  power  or  other  purpose  across  or  in  any  of  the 
navigable  waters  of  the  United  States”  [supra,  96-97]. 
In  1913  Mr.  (now  Mr.  Justice)  Frankfurter,  in  his 
memorandum,  recognized  Secretary  Taft’s  decision  as 
then  in  force,  and  Secretary  Stimson  followed  that  de¬ 
cision.  The  bill  introduced  by  Congressman  Moore,  to 
declare  the  Susquehanna  and  its  tributaries  “navigable 
in  law  wherever  they  are  navigable  in  fact,  any  Execu¬ 
tive  or  departmental  order  to  the  contrary  notwithstand¬ 
ing”,  failed  to  pass.  As  early  as  November,  1920  the  re¬ 
port  by  the  Board  of  Engineers  for  Rivers  and  Harbors  as 
to  navigation  and  power  possibilities  of  the  Susque¬ 
hanna  was  based  upon  a  conference  with  the  engineer 


officer  attached  to  the  Commission  [supra,  59].  j  In 
1923  the  engineer’s  report  (part  of  the  same  examina¬ 
tion  as  to  navigation  and  power  possibilities)  contained 
a  full  description  of  petitioner’s  dam  and  power  plant, 
and  proposed  additions  to  the  plant,  a  clear  state¬ 
ment  of  the  fact  that  the  dam  had  been  constructed, 
without  an  act  of  Congress,  while  Secretary  Tact’s 
decision  was  in  force,  and  had  been  completed  before 
his  decision  “was  reversed  in  1914”,  a  query  as  to 
“whether  the  Federal  laws  for  the  protection  and  pre¬ 
servation  of  navigation  could  be  invoked  to  require  the 
company  to  build  locks  necessary  to  pass  the  dam”,  and 
not  a  suggestion  that  the  dam  was  maintained  and 
operated  contrary  to  law  or  could  be  outlawed,  destroyed 
or  removed  at  the  whim  of  the  Government,  or  made 
the  basis  for  exacting  ransom  from  petitioner  [supra, 
60-70].  As  late  as  1931,  the  Executive  Secretary  of 
the  Commission  stated  that  “he  believed  there  Was 
some  doubt  as  to  the  actual  navigability  of  the  river” 
[supra,  121]. 

Petitioner  maintains  that  Secretary  Taft’s  decision 
was  and  is  correct.  If,  however,  the  question  originally 
could  have  been  regarded  as  doubtful,  the  decision, 
made  and  followed  by  the  War  Department,  published 
and  reported  to  Congress,  acquiesced  in  by  Congress 
and  openly  acted  on  and  relied  on  by  petitioner  and 
two  railroad  companies  in  spending  millions  in  the  S  us¬ 
quehanna,  is  an  administrative  and  legislative  construc¬ 
tion  of  the  Act,  as  applied  to  the  lower  Susqueharina. 
This  construction  is  conclusive,  at  least  as  to  transac¬ 
tions  that  occurred  while  the  decision  was  in  force.  [jCf. 
Arizona  Grocery  v.  Atchison  Ry.,  284  U.  S.  370,  389]. 

In  Wisconsin  v.  Illinois,  278  U.  S.  367,  a  question  ^vas 
presented  as  to  the  construction  of  Section  10  of  the 
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Rivers  and  Harbors  Act  of  1899.  The  question  was 
whether  “the  broad  words  of  the  first  clause  of  that 
section”  (prohibiting  “the  creation  of  any  obstruction, 
not  affirmatively  authorized  by  Congress,  to  the  navi¬ 
gable  capacity  of  any  of  the  waters  of  the  United  States” 
[A.  4] )  were  “intended  to  limit  the  second  and  third 
clauses”  (making  it  unlawful  [2]  “to  build  or  commence 
the  building  of  any  wharf,  pier  *  *  *  or  other  struc¬ 
tures  in  any  port,  *  *  *  navigable  river,  or  other  water 
of  the  United  States,  outside  established  harbor  lines, 
or  where  no  harbor  lines  have  been  established,  except 
on  plans”  approved  by  the  Chief  of  Engineers  and  the 
Secretary  of  War  or  [3]  “  *  *  *  in  any  manner  to  alter 
or  modify  the  course,  location,  condition,  or  capacity  of, 
any  port  *  *  *,  or  of  the  channel  of  any  navigable  water 
of  the  United  States,  unless  the  work”  is  approved  by 
the  Chief  of  Engineers  and  the  Secretary  of  War).  The 
Court  held  that  the  first  clause  was  not  intended  so  to 
limit  the  second  and  third  clauses,  and  “that  Congress’s 
purpose  was  a  direct  prohibition  of  what  was  forbidden 
by  them  except  when  affirmatively  approved  by  the 
Chief  of  Engineers  and  the  Secretary  of  War”.  [278 
U.  S.  413,  411-412].  In  other  words,  the  second  and 
third  clauses  require  approval  by  the  Chief  of  Engineers 
and  the  Secretary  of  War  in  lieu  of,  or  as  a  method  of, 
(and  not  in  addition  to)  “affirmative  authorization  by 
Congress”.  The  Court,  in  its  opinion  by  Chief  Justice 
Taft,  said: 

“The  words  ‘affirmatively  authorized  by  Congress’ 
should  be  construed  in  the  light  of  the  administrative 
exigencies  which  prompted  the  delegation  of  au¬ 
thority  in  the  succeeding  clauses.  Congress,  having 
stated  in  Section  9  as  to  what  particular  structures 
its  specific  consent  should  be  required,  intended  to 
leave  to  the  Secretary  of  War,  acting  on  the  recom- 
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mendation  of  the  Chief  of  Engineers,  the  determina¬ 
tion  of  what  should  be  approved  and  authorized  in 
the  classes  of  cases  described  in  the  second  and  th|ird 
clauses  of  Section  10”.  [278  U.  S.  412-413.] 

The  same  “administrative  exigencies”  which  require 
this  construction  of  Section  10  require  a  similar  con¬ 
struction  of  Section  9,  viz.,  as  leaving  to  the  Secretary 
of  War  the  determination  of  particular  waters  (i.|  e., 
mixed  questions  of  law  and  fact),  where  (1)  the  direct 
consent  of  Congress  or  (2)  the  authority  of  the  state 
and  approval  by  the  Secretary  of  War  or  (3)  the  au¬ 
thority  of  the  state  alone,  is  necessary.  If  Section  j)  is 
not  so  construed,  no  bridge  or  dam  in  any  river,  navi¬ 
gable  or  nonnavigable,  “could  safely  be  undertaken  with¬ 
out  a  special  authorization  of  Congress”.  “We  do  not 
think  this  was  intended”. 

The  Court  also  said,  concerning  its  construction  of 
Section  10: 

“This  construction  of  Section  10  is  sustained  by 
the  uniform  practice  of  the  War  Department  for 
nearly  thirty  years.  Nothing  is  more  convincing 
in  interpretation  of  a  doubtful  or  ambiguous  statute. 
United  States  v.  Minnesota,  270  U.  S.  181,  205; 
Swendig  v.  Washington  Water  Power  Co.,  265  U.  S. 
322,  331;  Kern  River  Co.  v.  United  States,  257  U.  S. 
147,  154;  United  States  v.  Burlington  &  Missouri 
River  R.  R.  98  U.  S.  334,  341;  United  States  v.  Ham¬ 
mers ,  221  U.  S.  220,  228;  Logan  v.  Davis,  233  U.  S. 
613,  627. 

“The  practice  is  shown  by  the  opinion  of  the  Act¬ 
ing  Attorney  General,  transmitted  to  the  Secretary 
of  War,  34  Op.  Atty.  Gen.  410,  416.  The  Secretary 
of  War  acted  on  this  view  on  May  8,  1899,  about 
two  months  after  the  passage  of  the  Act.  This  was 
followed  by  the  permits  subsequently  granted  down 
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to  March  3,  1925.  The  fact  that  the  Secretary  of 
War  acted  on  this  view  was  made  known  to  Con¬ 
gress  by  many  reports.” 

Wisconsin  v.  Illinois,  278  U.  S.  367,  413-414. 

After  legislative  approval  of  an  administrative  con¬ 
struction  of  a  statute,  subsequent  legislative  approval 
of  a  change  in  the  administrative  construction  does 
not  amount  to  sanction  by  Congress  of  retroactive  en¬ 
forcement  of  the  changed  construction.  [Helvering  vs. 
Reynolds,  306  U.  S.  110,  116,  117.] 

In  Economy  Light  Co.  v.  United  States,  256  U.  S.  113, 
124-125,  the  Court  did  not  hold  that  such  a  decision  as 
Secretary  Taft’s  is  not  conclusive  as  to  acts  done  in 
reliance  upon  it  while  it  was  in  force.  The  Court  merely 
held  that  in  that  case  no  such  decision  had  been  made, 
and  no  such  question  had  been  presented  [supra,  128- 
130]. 

For  present  purposes,  it  is  immaterial  whether  Secre¬ 
tary  Taft’s  decision,  acquiesced  in  by  Congress,  be  re¬ 
garded — like  a  special  act  of  Congress  [supra,  101-103] — 

(1)  as  a  construction  of  the  term  “navigable  water  of 
the  United  States”,  as  applied  to  a  particular  river,  or 

(2)  as  an  express  or  implied  “consent  of  Congress”  to 
the  construction  of  bridges  and  dams  in  a  particular 
navigable  river.  In  either  aspect  the  intent  and  the  result 
are  the  same — it  was  not  unlawful  to  construct  the 
bridge  (or  dam)  in  the  water  in  question. 

Petitioner  is  not  asserting  a  right  to  obstruct  the  exer¬ 
cise  of  governmental  power  to  regulate  commerce  on  a 
land  or  water  highway.  If  the  lower  Susquehanna 
should  ever  be  made  navigable  by  the  state  or  federal 
government,  petitioner  would  be  required,  under  Penn- 
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sylvania  law  and  the  decree  of  the  Pennsylvania  codrt, 
to  erect  and  maintain  a  necessary  lock  or  locks  at  jits 
own  expense  [supra,  25-27].  On  the  other  hand,  if 
Congress  had  expressly  consented  to  construction  of  pe¬ 
titioner’s  dam  in  navigable  water  of  the  United  States, 
such  consent  would  not  prevent  removal  of  the  dam  if  it 
should  now  become  an  actual  obstruction  to  navigation. 
Louisville  Bridge  Co.  vs.  United  States,  242  U.  S.  4j09. 
Petitioner  asserts  the  right,  subject  to  the  exercise  of 
governmental  powers,  to  continue  to  maintain  and  oper¬ 
ate  its  dam,  as  it  has  done  for  twenty-eight  years  without 
objection  from  anybody.  The  Commission  does  not  pro¬ 
pose  to  exercise  any  governmental  power  at  all  to  create 
or  regulate  navigation.  It  seeks  to  treat  petitioner  a£  a 
trespasser,  only  for  the  purpose  of  exacting  a  price  jfor 
consent  to  maintain  and  operate  the  dam,  which  (fhe 
Commission  finds )  it  would  not  be  in  the  public  interest 
to  destroy  or  remove. 

Such  qualified  consent  to  occupancy  of  a  public  high¬ 
way  may  well  be  implied  from  open  occupancy  and  Ac¬ 
quiescence.  In  Minor  Privilege  Cases,  131  Md.  600, 
102  Atl.  1014,  the  City  of  Baltimore,  through 
its  Board  of  Estimates,  notified  owners  of  buildings 
that  the  use  by  them  of  the  public  highway  for  vaults, 
areaways,  awnings,  bay  windows,  porches  and  the  like 
was  illegal,  and  that  they  were  required  to  discontinue 
such  use  and  remove  all  obstructions,  but  might  file 
their  application  for  a  permit  to  continue  such  use — for 
a  price.  In  its  opinion  the  Court  said: 

“While  ignorance  of  the  law  may  afford  no  excuse, 
it  does  not  have  a  tendency  to  make  people  more 
law  abiding  to  have  those  in  authority  countenance, 
if  not  actually  participate  in,  encroachments  upon 
the  public  highways  under  their  charge,  year  after 
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year  (as  some  of  the  officials  in  former  years  must 
have  done)  and  then  have  their  successors  at  a 
later  period  treat  them  as  trespassers  and  as  guilty 
of  erecting  or  maintaining  nuisances. 

“When  a  city  grows  as  Baltimore  has,  there  may 
be  more  necessity  for  preventing  abutters  and  others 
from  in  any  way  encroaching  upon  the  highways 
except  in  so  far  as  may  be  necessary  temporarily 
for  building  or  like  purposes,  and  it  may  be  very 
desirable  to  avoid  some  of  the  encroachments  in  the 
future,  but  in  some  of  the  cases  before  us,  it  is  prac¬ 
tically  admitted  that  the  Board  did  not  expect  the 
parties  to  remove  the  alleged  obstructions,  but  did 
expect  them  to  pay,  and  in  some  instances  repay, 
for  them  and  continue  them  as  they  are,  subject 
to  such  regulations  and  restrictions  as  may  be  im¬ 
posed  on  them  in  the  grants.  It  can  make  no  dif¬ 
ference  to  the  public  in  the  use  of  a  street  whether 
a  vault,  area-way,  pole,  sign,  coal-hole,  marquee 
or  show  window  is  paid  for  or  is  free,  for  it  is  just 
as  much  an  obstruction  in  the  one  case  as  in  the 
other.  Indeed,  it  might  well  be  contended  that 
legislation  authorizing  a  municipality  to  charge  for 
such  privileges,  to  some  extent  recognizes  the  neces¬ 
sity  for  them,  as  it  is  not  to  be  presumed  that  the 
Legislature  would  grant  the  power  exclusively  as 
a  revenue  measure,  and  when  they  do  materially 
obstruct  the  public  they  ought  not  to  be  granted, 
unless  there  is  some  real  necessity  for  them.  But 
when  they  are  granted  and  paid  for  or  were  granted 
at  a  time  when  no  money  value  to  the  city  for  them 
was  taken  into  consideration  but  the  authorities 
deemed  it  proper,  possibly  desirable  for  the  city 
to  allow  them  and  the  parties  were  induced  to 
construct  their  buildings  accordingly,  instead  of 
keeping  back  of  the  building  line  so  they  could 
keep  them  on  their  own  ground,  or  to  erect  costly 
improvements,  the  successors  in  office  of  those  who 
granted  them  ought  not  to  be  required  in  the  dis- 
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charge  of  their  duties  as  they  understand  them  to 
repudiate  the  action,  or  even  inaction  with  knowl¬ 
edge  with  what  was  being  done  of  their  predeces¬ 
sors  in  office  if  that  must  result  in  great  injury  or 
gross  injustice  to  those  who  acted  in  good  faith  upon 
the  grant,  permission  or  consent  of  those  in  poorer 
at  the  time  unless  there  is  no  other  proper  coiiirse 
for  them  to  pursue.”  [Italics  in  original.] 

[131  Md.  609-610,  102  Atl.  1016-1017]. 


The  Court  held  inter  alia: 


“1.  That  where  there  is  no  evidence  to  the  con¬ 
trary  the  Court  will  presume  that  permits  \yere 
duly  obtained  from  the  city  for  the  erectiori  of 
minor  privileges  mentioned  in  the  evidence,  j  As 
we  have  reached  the  conclusion  that  the  city  had 
power  to  grant  such  privileges  before  the  Act  of 
1898,  and  as  far  back  as  affects  any  of  these  c^ses 
and  the  evidence  shows  they  were  openly  and  pub¬ 
licly  enjoyed  without  objection,  being  of  a  charac¬ 
ter  which  must  have  been  known  under  the  deci¬ 
sions  of  the  courts  and  other  authorities,  somd  of 
which  are  quoted  from  or  cited  above,  that  pre¬ 
sumption  is  a  proper  one. 

“2.  That  the  attempted  revocation  of  the  privi¬ 
leges  by  the  Board  was  not  in  the  exercise  of  the 
police  power  but  primarily  to  obtain  revenue. 

“3.  That  the  provisions  of  the  charter  confer¬ 
ring  powers  on  the  Board  were  not  retroactive,  j  and 
the  Board  has  no  power  to  impose  charges  for  privi¬ 
leges  granted  or  obtained  before  1900,  when  by 
amendment  to  the  charter  the  right  to  grant  minor 
privileges  was  conferred  on  it,  whether  or  not  they 
were  revocable  by  the  proper  city  authorities. 

“4.  That  permits  issued  without  the  power  of 
revocation,  either  in  the  permits  or  in  some  ordi¬ 
nance  or  law  then  in  force  which  can  be  read  into 
them,  can  only  be  revoked  in  the  exercise  of  |  the 
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police  power.  The  evidence  does  not  show  that 
any  of  the  privileges  before  us  are  unduly  obstruct¬ 
ing  the  public  in  the  use  of  the  highways,  and  the 
parties  are  not  shown  to  be  trespassers  or  guilty 
of  erecting  or  maintaining  nuisances. 

“5.  If  it  becomes  necessary  in  the  exercise  of 
the  police  power  to  remove  such  obstructions  or 
projections,  nothing  said  in  this  opinion  is  intended 
to  interfere  with  that,  if  done  by  the  proper  officials.” 
[131  Md.  621-622;  102  Atl.  1021]. 

In  Monongahela  Navigation  Co.  vs.  United  States ,  148 
U.  S.  312,  313,  334-335,  an  Act  of  Congress  making  an 
appropriation  for  the  improvement  of  a  river  provided 
that  no  such  improvement  should  be  made  until  the 
Navigation  Company  had  in  good  faith  started  upon  the 
building  of  a  lock  and  dam.  Later  Congress  authorized 
purchase  or  condemnation  of  this  lock  and  dam,  but 
provided  that,  in  estimating  the  sum  to  be  paid,  the 
franchise  of  the  corporation  to  collect  tolls  should  not 
be  considered.  The  Court  said  that  this  lock  and  dam 
“were  constructed  at  the  instance  and  implied  invita¬ 
tion  oj  Congress' ’.  The  conditional  appropriation  was  “an 
invitation  to  the  company  to  do  the  work;  and  when  in 
pursuance  of  that  invitation,  and  under  authority  given 
by  the  State  of  Pennsylvania,  the  company  has  con¬ 
structed  the  lock  and  dam,  it  does  not  lie  in  the  power 
of  the  State  or  the  United  States  to  say  that  such  lock 
and  dam  are  an  obstruction  and  wrongfully  there,  or 
that  the  right  to  compensation  for  the  use  of  this  im¬ 
provement  by  the  public  does  not  belong  to  its  owner, 
the  Navigation  Company”  [148  U.  S.  335].  The  Court 
held  that  compensation  must  be  paid  for  the  franchise 
to  exact  tolls,  as  well  as  for  the  value  of  the  tangible 
property  taken.  In  Lewis  Blue  Point  Oyster  Co.  v. 
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Briggs ,  229  U.  S.  82,  89  and  Greenleaj  Lumber  Company 
v.  Garrison,  237  U.  S.  251,  266,  the  Court  said  thai;  the 
Mcmongahela  Navigation  Company  case  rested  on  estop¬ 
pel,  by  reason  of  this  “implied  invitation”.  In  thb  in¬ 
stant  case  the  Commission  attempts  to  exact  from  peti¬ 
tioner  an  option  to  the  Government  ( in  a  license  lender 
the  Federal  Power  Act)  to  take  petitioner’s  property 
for  less  than  the  fair  value  of  its  tangible  property  afone. 

That  the  consent  of  Congress  to  the  construction  of 
a  dam  might  be  expressed  directly  or  indirectly,  b^  im¬ 
plication  or  acquiescence,  is  recognized  in  the  Act  of 
1910,  amending  the  Dam  Act  of  1906  so  as  to  ijnake 
provision  “when  authority  has  been  or  may  herejafter 
be  granted  by  Congress,  either  directly  or  indirectly  or 
by  any  official  or  officials  of  the  United  States ”,  to|  con¬ 
struct  and  maintain  a  dam  [supra,  96-97]. 

In  United  States  v.  Southern  Power  Co.,  4  Cir.,  pi  F. 
2d  852,  the  Government  in  1918  had  acquired  ( or  claimed 
to  have  acquired)  title  by  condemnation  to  six  tracts 
of  land,  crossed  by  the  defendant’s  power  lines,  desired 
for  a  forest  reservation.  It  had  been  agreed  between 
representatives  of  the  Government  and  the  defendant 
that  the  Government  might  proceed  to  obtain,  by  con¬ 
demnation,  a  fee  simple  title  to  the  lands  in  question,  and 
that  there  would  then  be  issued  to  the  defendant,  bty  the 
Secretary  of  Agriculture,  for  a  nominal  consideration, 
an  “easement  for  a  right  of  way”,  or  “use  permit”,  over 
the  lands  in  question.  The  defendant  had  submitted  to 
the  Forest  Reservation  Commission  an  application  for 
such  a  right  of  way.  The  permit  was  not  issued.  After 
the  passage  of  the  Federal  Water  Power  Act  of  192(|),  the 
Government  insisted  upon  defendant’s  complying  with 
the  provisions  of  that  act  and  the  regulations  of  the 
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Federal  Power  Commission.  The  Government  then  filed 
a  bill  to  enjoin  the  defendant  from  maintaining  its  power 
lines  over  the  lands  in  question,  unless  and  until  it  should 
apply  to  the  Federal  Power  Commission  for  a  permit, 
and  should  agree  to  the  conditions  prescribed  by  that 
Commission.  The  Court  held  that  the  injunction  was 
properly  denied  for  the  reasons,  inter  alia,  (1)  that  in 
view  of  the  agreement  between  the  parties,  the  defend¬ 
ant  was  not  a  trespasser  upon  the  lands  in  question,  and 
( 2 )  that  the  Government,  not  having  tendered  a  permit 
to  defendant  in  accordance  with  its  agreement,  was  not 
in  a  position  to  invoke  the  aid  of  a  court  of  equity.  [31 
F.  2d  853,  854,  855,  857-858 J.  The  Court  so  held  al¬ 
though — or  because — the  power  of  the  Secretary  of 
Agriculture  to  grant  such  permits  had  been  repealed  by 
Section  29  of  the  Federal  Water  Power  Act  [16  U.  S.  C.  A. 
§823,  31  F.  2d  858]. 

The  Commission’s  attempt  to  repudiate  the  action — 
“or  even  inaction  with  knowledge  of  what  was  being 
done” — of  Congress,  the  War  Department  and  their 
own  “predecessors  in  office”  [131  Md.  610]  for  thirty- 
four  years,  and  to  exact  a  price  for  the  “consent  of  Con¬ 
gress”  to  operate  and  maintain  what  had  been  operated 
and  maintained  for  twenty-eight  years  with  full  knowl¬ 
edge  and  evident  consent  of  Congress,  is  without  prece¬ 
dent.  In  the  New  River  case,  the  Supreme  Court  holds 
that  it  is  within  the  constitutional  power  of  Congress  to 
grant  or  withhold  consent,  or  to  grant  consent  for  a  price, 
and  that  the  terms  and  conditions  of  a  license  ( including 
the  option  to  the  Government  to  purchase )  are  the  price 
which  must  be  paid  for  consent.  In  earlier  cases  the 
Court  has  repeatedly  affirmed  the  plenary  power  of  Con¬ 
gress  to  remove,  without  compensation,  obstructions  to 
navigation,  even  though  the  particular  structure  which 


has  become  an  unreasonable  obstruction  was  originally 
authorized  and  declared  lawful  by  special  act  of  Con¬ 
gress  containing  no  reservation  of  the  right  to  repeal 
or  amend.  [Louisville  Bridge  Co.  v.  United  States,  242 
U.  S.  409.]  The  instant  case  apparently  stands  alone 
in  the  attempt,  not  to  remove  petitioner’s  dam  dr  to 
create  or  regulate  navigation,  but  to  repudiate  consent 
and  (under  threat  of  power  to  remove)  exact  a  price 
for  the  consent  openly  enjoyed  for  twenty-eight  y  fears. 
The  effect  of  the  Commission’s  contention  is  that  the 
two  railroad  bridges  and  petitioner’s  dam  exist  atj  the 
mercy  of  the  Government,  and  that  ransom  ma^  be 
exacted  for  sparing  them  from  wanton  destruction) 

C.  | 

OPERATION  AND  MAINTENANCE  OF  PETITIONER’S  DAM  IS 
NOT  CONTRARY  TO  SECTION  23(b)  OF  THE  FEDERAL  PcjwER 
ACT. 

Section  23(a)  of  the  Federal  Power  Act  provides, 
inter  alia,  that  the  provisions  of  Part  I 

“shall  not  be  construed  as  affecting  any  permit  or 
valid  existing  right-of-way  heretofore  granted  or 
as  confirming  or  otherwise  affecting  any  claii)n  or 
as  affecting  any  authority  heretofore  given  pur¬ 
suant  to  law,  *  *  *”  [Italics  supplied].  [A.  18] 

This  quoted  portion  of  Section  23(a)  is  the  same  as 
in  the  original  Federal  Water  Power  Act. 

Section  23(b)  provides,  inter  alia : 

“It  shall  be  unlawful  for  any  person,  *  *  *  foif  the 
purpose  of  developing  electric  power,  to  construct, 
operate  or  maintain  any  dam,  *  *  *  across,  along 
or  in  any  of  the  navigable  waters  of  the  Urjiited 
States,  or  upon  any  part  of  the  public  lands  oi*  re¬ 
servations  of  the  United  States  *  *  *,  except  uhder 


and  in  accordance  with  the  terms  of  a  permit  or 
valid  existing  right-of-way  granted  prior  to  June 
10, 1920,  or  a  license  granted  pursuant  to  this  Act  ” 
[Italics  supplied].  [A.  19] 

This  prohibition  was  introduced  by  amendment  in  1935. 

The  Commission  in  its  opinion  says: 

“Section  23(b)  of  the  Federal  Power  Act  makes 
it  unlawful  for  any  person  to  construct,  maintain 
or  operate  a  dam  or  other  project  works  in  any  of 
the  navigable  waters  of  the  United  States  except 
either  in  accordance  with  valid  authority  granted 
prior  to  June  10, 1920,  or  in  accordance  with  a  license 
granted  pursuant  to  the  Federal  Power  Act.” 
[Italics  supplied].  [R.  207]. 

This  statement  apparently  is  the  Commission’s  construc¬ 
tion  of  Section  23(b);  it  is  not  a  statement  of  the  pro¬ 
visions  of  Section  23(b).  The  prohibition  in  Section 
23(b)  contains  only  one  exception  (other  than  “a  license 
granted  pursuant  to  this  Act”),  viz.,  “a  permit  or  valid 
existing  right-of-way  granted  prior  to  June  10,  1920. 
The  saving  clause  in  Section  23(a)  covers  this  same  ex¬ 
ception,  and  also  a  second  exception,  viz.,  “any  authority 
heretofore  given  pursuant  to  law”.  This  second  item 
in  the  saving  clause — but  not  the  first — is  broad  enough 
to  cover  any  authority  under  the  Pennsylvania  Mill  Dam 
Act,  or  other  state  laws,  or  under  the  Rivers  and  Harbors 
Act  of  1899,  as  construed  and  applied  pursuant  to  Secre¬ 
tary  Taft’s  decision,  or  any  consent  of  Congress,  ex¬ 
press  or  implied,  direct  or  indirect,  under  that  Act. 

The  Federal  Water  Power  Act  was  amended  by  Title 
II  of  the  Public  Utility  Act  of  1935  (August  26,  1935,  c. 
687,  49  Stat.  797).  Title  I  of  the  Public  Utility 
Act  of  1935  is  the  Public  Utility  Holding  Company  Act 
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of  1935;  Title  II,  entitled  “Amendments  to  Federal  Water 
Power  Act”,  comprises  amendments  to  various  provisions 
( including  Section  23 )  of  the  Federal  Water  Power  Act 
( now  Part  I  of  the  Federal  Power  Act)  and  the  addition 
„  of  Parts  II  and  III  of  the  Federal  Power  Act.  In  the 

debates  in  Congress,  Title  II  was  completely  over¬ 
shadowed  by  Title  I;  in  the  voluminous  committee  pro- 
>  ceedings  and  reports,  this  is  also  true  to  a  large  extent, 

!  especially  concerning  the  amendments  to  the  original 

„  Federal  Water  Power  Act  (now  Part  I),  including  Sec¬ 

tion  23.  Concerning  particular  amendments,  the  |com- 
mittee  reports  make  brief  statements,  taken  practically 
^  verbatim  from  statements  made  to  the  committees  by 

members  of  the  Commission  and  its  counsel;  these  $tate- 
* ,  ments  shed  no  great  light  on  specific  questions  of!  con¬ 

struction.  Concerning  the  general  purposes  of  all  the 
amendments,  the  committee  reports  (again  follojwing 
closely  the  statements  of  the  Commission’s  spokesmen) 
w  speak  more  distinctly  [infra,  178-180]. 

Concerning  the  above  quoted  provision  of  section 

*  23(b),  the  House  report  says: 

“The  second  paragraph  of  section  23,  here  lettered 
subsection  ( b ) ,  is  also  amended  by  expressly  making 
unlawful  the  construction  of  any  dam,  water  con- 
.  duit,  reservoir,  or  power  house  in  any  of  the  (navi¬ 

gable  waters  of  the  United  States,  or  upon  any  of 
the  public  lands  or  reservations  of  the  United  Sjtates, 
except  pursuant  to  a  permit  granted  prior  to  jJune 
10,  1920,  or  a  license  granted  pursuant  to  the  £ct. 

“This  provision  is  in  substance  the  present  result 

*  under  the  River  and  Harbor  Act  of  1899  an<jl  the 

*  Water  Power  Act.  *  *  *” 

[House  Report  No.  1318,  74th  Congress,  1st  Session, 
p.  25]. 


Concerning  the  same  provision,  the  Senate  report  says: 

“  *  *  *  Furthermore,  a  provision  is  inserted  ex¬ 
pressly  making  it  unlawful  to  construct  a  project  on 
any  navigable  waters  without  a  license  granted 
pursuant  to  the  act.  This  latter  provision  is  in 
substance  the  effect  of  the  River  and  Harbor  Act 
of  1899  when  read  with  the  Water  Power  Act.  It  is 
thought  desirable  to  bring  together  in  a  single  act 
the  positive  requirements  regarding  the  construc¬ 
tion  of  water  power  projects.  Under  this  subsection 
with  the  two  amendments  here  made  every  person 
intending  to  construct  a  project  which  might  con¬ 
ceivably  affect  any  navigable  waters  would  be  under 
the  duty  of  coming  to  the  Commission.  The  act 
would  be  greatly  strengthened  by  enabling  the  Com¬ 
mission  to  preserve  control  over  all  projects  with 
which  the  Federal  Government  has  any  valid  con¬ 
cern.” 

[Senate  Report  No.  621,  74th  Congress,  1st  Session, 
p.  47]. 

The  sentence  last  quoted  also  refers  to  the  provision  in 
Section  23(b)  that  “any  person  *  *  *  intending  to  con¬ 
struct  a  dam  *  *  *  in  any  stream  *  *  *,  other  than 
those  defined  herein  as  navigable  waters,  and  over  which 
Congress  has  jurisdiction”  under  the  commerce  power, 
“shall  before  such  construction  file  declaration  of  such 
intention  with  the  Commission  *  *  *.  [A.  19] 

These  committee  reports  (and  the  statement  in  the 
Commission’s  opinion)  at  least  make  it  clear  that  Sec¬ 
tion  23(b)  must  be  construed  and  applied  prospectively, 
not  retroactively.  It  is  applicable  only  to  the  construc¬ 
tion  of  dams  after  the  passage  of  the  Act  of  1935  and 
to  the  operation  and  maintenance  of  dams  so  constructed. 
Section  23(b)  makes  it  unlawful  to  construct  a  dam,  ex¬ 
cept  under  “a  permit  or  valid  existing  right-of-way 


granted  prior  to  June  10,  1920”  or  a  license  under 
the  Federal  Power  Act.  A  “permit  or  valid  existing 
right-of-way”  relates  to  public  lands  or  reservations 
[16  U.  S.  C.  A.  §§522-524;  43  U.  S.  C.  A.  §§946t-949. 
951,  956,  957,  959,  961;  30  U.  S.  C.  A.  §51,  52;  R.  S.  §§2339, 
2340;  July  26,  1866,  c.  262,  §9,  14  Stat.  253;  July  9,  1870, 
c.  235;  §17,  16  Stat.  218;  March  3,  1891,  c.  561,  §§18-21,  26 
Stat.  1101-1102;  May  14,  1896,  c.  179,  29  Stat.  120;  Ma^  11, 
1898,  c.  292,  §§1,  2,  30  Stat.  404;  Feb.  15,  1901,  c.  372,  31 
Stat.  790;  Feb.  1,  1905,  c.  288,  §4,  33  Stat.  628;  Mar^h  4, 
1911,  c.  238,  36  Stat.  1253.  Utah  Power  &  Light  dp.  v. 
United  States ,  243  U.  S.  389,  405-408] ;  it  does  not  dover 
any  “ authority  granted  by  Congress,  either  dirdctly 
or  indirectly  or  by  any  official  or  officials  of  the  United 
States”  [supra,  96-97].  Manifestly  Section  23(b)  dould 
not  be  intended,  and  should  not  be  so  construed  as, 
to  make  it  unlawful  to  continue  to  maintain  and  oper¬ 
ate  a  dam  lawfully  constructed  and  operated  before 
the  passage  of  the  Federal  Water  Power  Act  of  |l920. 
[Shwab  v.  Doyle,  258  U.  S.  529,  534-535;  Llewellyn  v. 
Frick,  268  U.  S.  238,  251-252;  Hassett  v.  Welch,  303  tj.  S. 
303,  314;  infra,  184-185]. 

i 

In  the  New  River  case,  the  Circuit  Court  of  Appeals 
said,  concerning  the  1935  amendment  to  the  provision 
of  Section  23(b)  relating  to  declarations  of  intentiojn: 

“Nor  do  we  think  it  [the  1935  amendment]  sbjould 
be  given  a  retroactive  effect.  It  was  passed  after 
the  institution  of  this  suit  and  more  than  a  year 
after  the  beginning  of  the  construction  of  the  djam.” 
[ United  States  v.  Appalachian  Electric  Power\  Co., 
4  Cir.,  107  F.  2d  169,  795]. 


II. 

THE  COMMISSION  IS  NOT  AUTHORIZED,  UNDER  SECTION 
4(g)  OF  THE  FEDERAL  POWER  ACT,  TO  STOP  THE  MAINTE¬ 
NANCE  AND  OPERATION  OF  PETITIONER’S  DAM— OR  TO 
ORDER  PETITIONER  TO  APPLY  FOR  A  LICENSE  UNDER  THE 
FEDERAL  POWER  ACT. 

The  Commission,  in  the  first  sentence  in  its  opinion, 
says: 

“This  is  a  proceeding  under  Section  4(g)  of  the 
Federal  Power  Act.”  [R.  201]. 

Throughout  the  hearing  before  the  examiner,  and  in 
the  Commission’s  126-page  brief,  the  Commission, 
through  its  counsel,  refused  to  disclose  the  legal  nature 
and  purpose  of  the  proceeding  or  the  fact  that  it  was  a 
proceeding  under  Section  4(g).  Section  4(g)  was  not 
even  mentioned  in  the  Commission’s  brief.  On  page  126 
of  the  brief,  the  following  “conclusion”  was  stated: 

“From  the  evidence  in  the  record  and  from  the 
many  Court  decisions  cited,  it  is  urged  that  the  Com¬ 
mission  should  find  that  the  Susquehanna  River  is 
a  navigable  water  of  the  United  States  throughout 
its  entire  length  in  Pennsylvania  and  Maryland  and 
that  the  Holtwood  development  is  being  operated 
and  maintained  without  a  permit  or  valid  existing 
right-of-way  granted  prior  to  June  10,  1920  or  a 
license  granted  pursuant  to  the  Federal  Power  Act, 
and  that  such  operation  and  maintenance  is  in  vio¬ 
lation  of  the  provisions  of  Section  23(b)  of  the  Fed¬ 
eral  Power  Act.  If  such  findings  should  be  made 
by  the  Commission,  an  appropriate  order  should 
be  issued  to  compel  the  acceptance  of  a  license  under 
the  Federal  Power  Act. 

“If  the  Commission  should  make  the  findings  and 
adopt  the  order  suggested,  the  reviewability,  finality, 
and  effect  of  such  findings  and  order  would  be  in¬ 
volved  in  any  subsequent  proceeding  necessary,  but 


such  questions  have  no  place  and  need  not  be  dis¬ 
cussed  in  this  proceeding.  No  position  is  here  taken 
by  counsel  with  respect  to  the  reviewability,  the 
finality,  or  the  effect  of  such  findings  and  order. 
The  only  obligation  of  the  Respondent  at  this  time 
is  to  comply  with  the  orders  of  the  Commission  is¬ 
sued  to  date.  Any  future  action  must  be  governed 
by  the  statute.” 

In  short,  until  the  Commission  made  its  final  decision, 
it  refused  to  say  whether  the  hearing  conducted  by  it 
was  a  hearing  before  a  committing  magistrate  or  aj  trial 
in  which  petitioner’s  dam  was  on  trial  for  its  life. 

Nor  has  the  Commission,  except  by  its  action  afid  by 
inference  from  a  paragraph  in  its  opinion  [R.  207], 
stated  its  conception  of  the  scope  or  the  limits  (if  kny) 
of  its  authority  under  Section  4(g) .  By  its  action,  how¬ 
ever,  it  has  asserted  a  breadth  of  power  not  suggested 
by  the  words  or  the  context  of  Section  4(g)  and  not  dis¬ 
closed  by  the  Commission’s  spokesmen,  whose  statement 
of  the  purpose  of  the  1935  amendments  was  adopted  in 
the  Congressional  Committee  reports  on  the  amend¬ 
ments. 

I 

By  Section  4(g)  the  Commission  is  authorized  and 
empowered  [1]  “upon  its  own  motion  to  order  ail  in¬ 
vestigation  of  any  occupancy  of,  or  evidenced  intention 
to  occupy  for  the  purpose  of  developing  electric  power”, 
public  lands  or  bodies  of  water  over  which  Congress 
has  jurisdiction  under  the  commerce  power  and  [2]  “to 
issue  such  order  as  it  may  find  appropriate,  expedient 
and  in  the  public  interest  to  conserve  and  utilizd  the 
navigation  and  water-power  resources  of  the  region’;  [A. 
14,  17-18]. 

Under  Section  4(g)  the  Commission  asserts  authority 
( A)  to  decide  ( 1 )  that  Secretary  Taft’s  decision  in  |1904 
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was  erroneous,  (2)  that  from  1905  to  1910  petitioner’s 
dam  was  constructed  contrary  to  law,  and  ( 3 )  that  from 
1905  to  1935  Congress  never  directly  or  indirectly,  ex¬ 
pressly  or  by  implication  or  acquiescence,  consented  to 
the  construction  and  operation  of  petitioner’s  dam,  and 
( B )  to  order  that  petitioner  apply  for  a  license  under  the 
Federal  Power  Act,  although  ( 1 )  there  are  no  navigation 
resources  of  the  region,  (2)  the  water-power  resources 
are  conserved  and  utilized  to  the  utmost  by  petitioner 
and  (3)  there  is  (the  Commission  says)  nothing  in  the 
record  to  support  a  conclusion  that  it  would  be  expedi¬ 
ent  and  in  the  public  interest  to  order  petitioner’s  dam 
removed.  In  effect,  the  Commission  asserts  authority  to 
decide  any  question  of  law  or  fact,  past,  present  or 
future,  relating  to  occupancy,  lawful  or  unlawful,  of 
navigable  waters  for  power  purposes,  and  to  order  any 
such  occupant  of  navigable  waters  to  do  anything  (in¬ 
cluding  application  for  a  license)  the  Commission  may 
declare  appropriate  to  conserve  and  utilize  navigation 
and  water-power  resources,  thus  (1)  supplanting  any 
existing  jurisdiction  of  the  courts  to  decide  any  such 
questions,  ( 2 )  broadening  the  Commission’s  limited 
powers,  to  do  and  require  things  specified  in  detail  in 
Parts  I,  II  and  III  of  the  Act,  into  unlimited  power  to  do 
and  require  anything  relating  to  occupancy  and  use 
of  navigable  waters  for  power  purposes.  So  construed, 
Section  4(g)  would  be  unconstitutional.  [Schechter  v. 
United  States,  295  U.  S.  495]. 

Section  4(g)  does  not  in  terms  mention  lawful  or  un¬ 
lawful  occupancy  or  distinguish  between  them,  or  au¬ 
thorize  the  Commission  to  decide  this  or  any  other  ques¬ 
tion,  or  to  overrule  the  decisions  of  any  other  administra¬ 
tive  officer  thirty-five  years  ago,  or  to  order  anybody  to 
apply  for  a  license.  In  this  respect  Section  4(g)  is  like 
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Section  4(a),  by  which  the  Commission  is  empowered 
“to  make  investigations”  and  collect  and  record  (jlata 
concerning  specified  matters,  and  is  unlike  Section  4(b), 
by  which  the  Commission  is  empowered  “to  determine” 
the  actual  legitimate  original  cost  of  a  licensed  project. 
[A.  14-15].  In  the  New  River  case  the  Circuit  Cou^t  of 
Appeals  distinguished  between  an  “investigation”  urjider 
Section  4(a)  and  a  “hearing”.  [ United  States  v.  Appala¬ 
chian  Electric  Power  Co.,  4  Cir.,  107  F.  2d  769,  792]. 

It  would  seem  that  Section  4(g),  like  Section  4(a), 
confers  upon  the  Commission  no  new  substantive  posters, 
but  only  authority  to  order  investigations  in  aid  of  the 
exercise  of  the  substantive  powers  already  possessed. 

I 

The  Federal  Power  Act  comprises  three  parts,  ^art 
I  (which  is  the  original  Federal  Water  Power  Ac^;  of 
1920,  as  amended  by  the  Act  of  1935  and  previously) 
relates  to  regulation  of  licensees.  Part  II  (added!  by 
the  Act  of  1935)  is  entitled  “Regulation  of  Electric  Utility 
Companies  Engaged  in  Interstate  Commerce”.  Part  III 
(added  by  the  Act  of  1935)  is  entitled  “Licensees  and 
Public  Utilities;  Procedural  and  Administrative  Provi¬ 
sions”.  Part  I  relates  to  licensees,  Part  II  to  interstate 
utilities,  and  Part  III  to  both  licensees  and  interstate 
utilities.  Under  Parts  II  and  III,  the  Commission  has 

I 

administrative  powers  similar  to  those  of  the  Interstate 
Commerce  Commission  or  state  public  utility  com|mis- 
sions — but  subject  to  unusual  limitations.  Under  Part 
I,  the  Commission  (except  in  a  special  class  of  cases 
under  Sections  19  and  20)  has  no  such  administrative 
powers.  Under  the  original  Federal  Water  Power 
the  Commission  had  power  to  issue  licenses,  but  nd  ad¬ 
ministrative  power  to  require  any  action  by  anybody 
other  than  licensees  ( or  under  Section  20,  certain  related 
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persons)  or  to  require  anybody  to  become  a  licensee. 
The  only  provision  in  Part  I  of  the  Federal  Power  Act 
which  expressly  gives  the  Commission  any  authority 
over  anybody  other  than  licensees  (or  related  persons) 
is  a  provision  in  Section  10(f)  (inserted  by  the  Act  of 
1935)  that  when  a  power  project  not  under  license  is 
benefited  by  the  construction  work  of  a  licensee  the 
Commission,  after  notice,  shall  determine  and  fix  a  rea¬ 
sonable  and  equitable  annual  charge  to  be  paid  to  the 
licensee  on  account  of  such  benefits  [A.  18]. 

Concerning  the  general  purpose  of  Title  II  of  the  Act 
of  1935  [supra,  170-171],  the  report  of  the  House  Com¬ 
mittee  says: 

“The  amendments  to  the  present  Federal  Water 
Power  Act  are  all  minor.  They  have  been  requested 
by  The  Federal  Power  Commission,  largely  for  the 
purpose  of  clarifying  the  Act  in  its  application  to 
situations  that  have  arisen  in  its  administration,  and 
also  to  strengthen  it  in  certain  particulars  *  * 

“The  new  parts  are  designed  to  meet  the  situation 
which  has  been  created  by  the  present  rapid  growth 
of  electric  utilities  along  interstate  lines.  *  * 

“The  bill  takes  no  authority  from  State  commis¬ 
sions  and  contains  provisions  authorizing  the  Federal 
Commission  to  aid  the  State  commissions  in  their 
efforts  to  ascertain  and  fix  reasonable  charges.  Pro¬ 
vision  is  made  for  joint  boards  composed  of  mem¬ 
bers  of  State  Commissions  which  may  be  used  for 
this  purpose.  The  new  parts  are  so  drawn  as  to  be  a 
complement  to  and  in  no  sense  a  usurpation  of 
State  regulatory  authority  and  contain  throughout 
directions  to  the  Federal  Power  Commission  to  re¬ 
ceive  and  consider  the  views  of  State  Commissions. 
Probably,  no  bill  in  recent  years  has  so  recognized 


the  responsibilities  of  State  regulatory  commissions 
as  does  Title  II  of  this  bill.  [Italics  supplied]. ! 
[House  Report  No.  1318,  74th  Congress,  1st  Session, 
pages  7-8]. 

On  the  same  subject,  the  Senate  report  says: 

“The  amendments  to  the  present  Federal  ^ater 
Power  Act  have  been  requested  by  the  Federal 
Power  Commission  on  the  basis  of  its  experience  in 
the  administration  of  that  Act.  Most  of  therri  are 
designed  merely  to  clarify  the  Act  in  its  applica¬ 
tion  to  situations  that  have  arisen  in  its  administra¬ 
tion,  *  * 

*  *  * 

“*  *  *  The  revision  has  also  removed  everjj  en¬ 
croachment  upon  the  authority  of  the  States.  The 
revised  bill  would  impose  Federal  regulation  pnly 
over  those  matters  which  cannot  effectively  be  con¬ 
trolled  by  the  States.  *  *  *”  [Italics  supplied]. ! 
[Senate  Report  No.  621,  74th  Congress,  1st  Session, 
pages  17-18]. 

The  statements  in  the  House  report  as  to  the  ihinor 
significance  of  all  the  amendments  are  based  directl^  on 
repeated  statements  to  the  committee  by  the  Comjmis- 
sion’s  spokesmen.  In  the  first  paragraph  of  a  memo¬ 
randum  entitled  “Analysis  of  Title  II — Public  Utjility 
Bill”,  submitted  to  the  House  Committee  by  Commis¬ 
sioner  Seavey,  it  is  said: 

“None  of  these  amendments  to  the  present  sec¬ 
tions  of  the  act  is  of  major  significance;  they \  are 
made  largely  for  the  purpose  of  clarifying  its  effect 
in  situations  which  have  arisen  in  the  course  of  its 
administration  ”  [Italics  supplied.] 

[Hearings  before  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  74th 
Congress,  1st  Session,  on  H.  R.  5423,  page  384].  : 
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In  another  memorandum,  entitled  “Amendments  to 
Present  Sections  of  Water  Power  Act”,  submitted  by 
Commissioner  Seavey,  the  first  sentence  is: 

“ The  proposed  amendments  to  the  present  pro¬ 
visions  of  the  Water  Power  Act  (title  16  U.  S.  C. 
secs.  791-823 )  are  all  minor  and  are  designed  to  meet 
situations  which  have  arisen  in  the  course  of  its 
administration .”  [Italics  supplied.] 

[Ibid.,  page  388]. 

The  testimony  of  Mr.  Dozier  DeVane,  of  counsel  for 
the  Commission,  who  explained  the  proposed  amend¬ 
ments  to  the  Committee,  includes  the  following: 

“Mr.  Mapes.  And  you  are  not  proposing  to  amend 
the  licensing  section  or  provisions  of  the  Water 
Power  Act? 

“Mr.  DeVane.  The  new  matter  makes  no  amend¬ 
ments  to  the  licensing  sections  of  the  Water  Power 
Act.”  [Italics  supplied.] 

[Ibid.,  page  450]. 

The  Commission's  present  construction  of  Section  4(g) 
is  directly  opposed  to  the  Commission’s  representations 
to  the  Committees  of  Congress,  and  to  the  construction 
of  these  amendments  adopted  by  the  Committees  on  the 
strength  of  the  Commission’s  representations.  [For  an 
attempt  to  construe  a  statute  more  broadly  than  the 
purpose  of  the  statute  as  stated  to  a  Congressional  com¬ 
mittee  by  the  proponent  of  the  statute,  see  United  States 
v.  Durkee  Famous  Foods,  306  U.  S.  68,  71.] 

If  the  Commission’s  present  construction  of  Section 
4(g)  is  correct,  then  this  amendment  is  of  major  import¬ 
ance.  General  words  appended  to  general  authorization 
to  “order  an  investigation”  are  construed  by  the  Commis¬ 
sion  as  a  grant  of  unlimited  power  and  jurisdiction.  This 


alleged  grant  not  only  transcends  the  specific  limita- 
tions  upon  other  grants  of  power  under  the  Act,  but 
includes  powers  that  have  seldom,  if  ever,  been  [Con¬ 
ferred  on  any  administrative  body.  Part  II  of  the 
Federal  Power  Act,  in  Section  201(a),  expressly  pro¬ 
vides  that  Federal  regulation  of  “the  transmission  of 
electric  energy  in  interstate  commerce  and  the  sa|e  of 
such  energy  at  wholesale  in  interstate  commerce”  i^  “to 
extend  only  to  those  matters  which  are  not  subject  to 
regulation  by  the  States”.  Section  4(g),  as  construed 
and  applied  by  the  Commission,  is  subject  to  no  such 
limitation.  Practically  all  the  provisions  of  the  Act, 
(i.  e.,  Parts  I,  II  and  III),  except  the  prohibitions  in j Sec¬ 
tion  23(b),  are  applicable  only  to  (1)  licensees  (or  re¬ 
lated  persons  or  applicants  for  licenses)  or  (2)  interstate 
utilities.  Under  Section  4(g),  as  now  construed  bj[  the 
Commission,  the  Commission’s  powers  would  be  ex¬ 
tended  to  every  utility,  interstate  or  intrastate,  wjhich 
occupies  and  has  occupied  any  navigable  waters  o|  the 
United  States,  lawfully  or  unlawfully,  before  or  ?ince 
the  passage  of  the  Federal  Power  Act  or  the  Federal 
Water  Power  Act. 


If  in  requesting  the  enactment  of  Section  4(g)|  the 
Commission  had  any  such  lurking  purpose  as  it  now  as¬ 
serts,  such  purpose  was  in  effect  hidden  in  generalities 
by  the  Commission’s  statements  of  the  general  purposes 
of  the  proposed  amendments. 

In  Commissioner  Seavey’s  second  memorandum 
[supra,  180]  it  was  said: 

“A  new  subsection  (g)  is  added  to  section  ]4,  to 
authorize  the  Commission  to  investigate  the  bccu- 
pancy  of  power  sites  on  waters  under  its  jurisdic¬ 
tion.  This  subsection  would  enable  the  Commission 
to  proceed  against  those  who  are  using  power  jsites 


without  having  secured  licenses,  and  thus  more  ade¬ 
quately  protect  the  water  resources  committed  to 
its  care.” 

[Ibid,  page  3811. 

Mr.  DeVane  in  his  testimony,  after  quoting  Section  4(g), 
said: 

“The  purpose  of  that  is  to  give  the  Commission 
the  power  of  initiative  in  cases  where  someone  may 
begin  the  construction  of  a  project  without  an  appli¬ 
cation  for  a  license  or  without  the  filing  of  a  declara¬ 
tion  of  intentions. 

“As  it  will  be  pointed  out  when  we  get  a  little 
further  along,  we  are  asking  that  section  23  be 
amended  to  require  the  filing  of  a  declaration  of  in¬ 
tentions,  but  we  feel  that  there  should  go  along 
with  that  the  power  of  the  Commission  to  make  an 
investigation  and  see  whether  or  not  anybody  is 
doing  anything  in  violation  of  the  act  and  if  they  are 
to  make  appropriate  orders. 

“ That  is  simply  for  the  purpose  of  protecting  the 
navigable  waters  of  the  United  States  against  any 
trespass  by  private  interests [Italics  supplied]. 
[Ibid,  page  475-476]. 

In  thus  coupling  Section  4(g)  with  the  requirement,  in 
Section  23(b),  of  a  declaration  of  intention  (by  “any 
person  intending  to  construct  a  dam”),  Mr.  DeVane  in¬ 
dicated  that  Section  4(g),  like  Section  23(b),  would 
operate  prospectively.  The  “purpose  of  protecting  the 
navigable  waters  of  the  United  States  against  any  tres¬ 
pass  by  private  interests ”  does  not  suggest  a  purpose  to 
exact  ransom,  under  threat  of  wanton  destruction  of  a 
dam  constructed  twenty-five  years  ago  and  maintained 
and  operated  ever  since,  under  claim  of  right,  without 
objection  by  the  Commission  or  any  other  Governmental 
authority. 
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Concerning  Section  4(g)  the  report  of  the  House  Com¬ 
mittee  said: 

“A  new  subsection  (g)  is  inserted  in  section  4  au¬ 
thorizing  the  Commission  to  investigate  the  cjccu- 
pancy  of  power  sites  on  waters  subject  to  the  juris¬ 
diction  of  Congress.  It  is  designed  to  strengthen 
the  power  of  the  Commission  to  protect  the  water 
resources  entrusted  to  its  care.”  [Italics  supplied.] 
[House  Report  No.  1318,  74th  Congress,  1st  Session, 
page  23]. 

The  Senate  report  said: 

“A  new  subsection  (g)  is  added  to  subsection 
4  to  authorize  the  Commission  to  investigate  the 
occupancy  of  power  sites  on  waters  under  its  juris¬ 
diction,  and  to  issue  appropriate  orders  to  preserve 
its  authority  over  the  navigable  waters  entrusted  to 
its  care.  This  subsection  would  enable  the  Conjmis- 
sion  to  conduct  its  own  investigations  instedd  of 
waiting  for  matters  to  he  brought  formally  to  its 
notice,  and  to  proceed  directly  to  prevent  violations, 
instead  of  having  to  call  upon  the  War  Department 
or  the  Attorney  General  to  take  action.”  [Itjalics 
supplied]. 

[Senate  Report  No.  621,  74th  Congress,  1st  Sesbion, 
page  43]. 

These  statements  are  too  general,  and  too  loosely  re¬ 
lated  to  the  words  of  Section  4(g),  to  shed  much  lig^t  on 
specific  questions  of  construction.  They  go  no  further 
than  Mr.  DeVane’s  explanation  of  Section  4(g).  'jThey 
are  in  accord  with  the  general  statement  that  the  anjend- 
ments  “are  all  minor”,  and  not  with  the  Commission’s 
present  all-embracing  construction.  Authority  to!  “in¬ 
vestigate”,  designed  to  “strengthen”  the  Commission’s 
power  or  “preserve  its  authority”  to  protect  water 
resources,  or  to  “conduct  its  own  investigation^;  in¬ 
stead  of  waiting  for  matters  to  be  brought  formally 


184 


to  its  notice”,  or  “to  proceed  directly  to  prevent 
violations,  instead  of  having  to  call  upon  the  War 
Department  or  the  Attorney  General”,  does  not  sug¬ 
gest  a  grant  of  altogether  new,  practically  unlimited 
power  and  jurisdiction  to  try  and  decide  questions  of 
land  title,  35  years  old,  between  the  Government  and  pri¬ 
vate  owners,  and  to  reverse  administrative  decisions  of 
that  antiquity.  At  most,  the  Senate  report  ( like  Mr.  De- 
Vane’s  explanation)  suggests  an  intention  ( not  aptly 
expressed  in  the  words  of  the  Act)  to  confer  some  sort 
of  summary  or  preliminary  authority  to  prevent  viola¬ 
tions  of  law  by  trespassers  who  may  (after  the  passage 
of  the  Act),  without  right  or  claim  of  right,  take  up 
occupancy  of  navigable  waters. 

Neither  in  words,  context,  legislative  history,  or  any 
other  pertinent  circumstance  is  there  warrant  for  retro¬ 
active  construction  or  application  of  Section  4(g). 

“The  initial  admonition  is  that  laws  are  not  to  be 
considered  as  applying  to  cases  which  arose  before 
their  passage  unless  that  intention  be  clearly  de¬ 
clared.  1  Kent.  455;  Eidman  v.  Martinez,  184  U.  S. 
578;  White  v.  United  States,  191  U.  S.  545;  Gould  v. 
Gould,  245  U.  S.  151;  Story,  Const.,  §1398.  The  com¬ 
ment  of  Story  is,  ‘retrospective  laws  are,  indeed,  gen¬ 
erally  unjust;  and,  as  has  been  forcibly  said,  neither 
accord  with  sound  legislation  nor  with  the  funda¬ 
mental  principles  of  the  social  compact.’ 

“There  is  absolute  prohibition  against  them  when 
their  purpose  is  punitive;  they  then  being  denomi¬ 
nated  ex  post  facto  laws.  It  is  the  sense  of  the  situa¬ 
tion  that  that  which  impels  prohibition  in  such  case 
exacts  clearness  of  declaration  when  burdens  are  im¬ 
posed  upon  completed  and  remote  transactions,  or 
consequences  given  to  them  in  which  there  could 
have  been  no  foresight  or  contemplation  when  they 
were  designed  and  consummated. 
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“The  Act  of  September  8,  1916,  is  within  the  jcon- 
demnation. 

“There  is  certainly  in  it  no  declaration  of  retro¬ 
activity,  ‘clear,  strong  and  imperative’,  which  i &  the 
condition  expressed  in  United  States  v.  Heth,  3 
Cranch,  398, 413;  also  United  States  v.  Burr,  159  tl.  S. 
78,  82-83. 

“If  the  absence  of  such  determining  declaration 
leaves  to  the  statute  a  double  sense,  it  is  the  Com¬ 
mand  of  the  cases,  that  that  which  rejects  retroaptive 
operation  must  be  selected.” 

Shwab  v.  Doyle,  258  U.  S.  528,  534-535. 

The  Commission  asserts  power  to  try  and  decidje  all 
the  questions  of  law  and  fact  involved  in  the  ultimate 
question  whether  petitioner’s  dam  from  1905  to  1910  was 
constructed,  and  ever  since  has  been  operated  and  main¬ 
tained,  contrary  to  law.  Such  a  grant  of  power  not!  only 
would  be  unconstitutional,  but  apparently  has  r^ever 
been  attempted  [Crowell  v.  Benson,  285  U.  S.  22,  58-61, 
and  cases  there  cited,  including  Ng  Fung  Ho  v.  White, 
259  U.  S.  276,  282-285;  United  States  v.  Appalachian  ^Elec¬ 
tric  Power  Co.,  4  Cir.,  107  F.  2d  769,  791].  If  fairly  pos¬ 
sible,  a  construction  of  the  statute  should  be  adapted 
by  which  a  serious  question  of  constitutionality  miy  be 
avoided.  [Crowell  v.  Benson,  285  U.  S.  22,  62].  ! 

“A  judicial  inquiry  investigates,  declares  and  en¬ 
forces  liabilities  as  they  stand  on  present  orj  past 
facts  and  under  laws  supposed  already  to  exist.  *  *  * 
Legislation  on  the  other  hand  looks  to  the  future 
and  changes  existing  conditions  by  making  aj  new 
rule  to  be  applied  thereafter  to  all  or  some  part  of 
those  subject  to  its  power.” 

[Prentis  v.  Atlantic  Coast  Line,  211  U.  S.  210, 226]. 

In  grants  of  authority  to  administrative  bodies  or  offi¬ 
cers,  the  distinction  thus  drawn  by  Mr.  Justice  Holmes 
between  judicial  action  and  legislative  or  administrative 


action  is  generally,  if  not  universally,  observed.  Before 
petitioner's  dam  or  either  of  the  railroad  bridges  was 
built,  the  Secretary  of  War  was  the  administrative  officer 
empowered  to  administer  and  apply  the  statutes  relating 
to  the  construction  of  such  structures  and  to  decide  ques¬ 
tions  of  law  and  fact  involved  in  the  application  of  such 
statutes,  so  that  such  questions  could  not  be  resurrected 
long  after  the  bridges  and  dam  were  built.  The  instant 
case,  arising  28  years  after  completion  of  the  dam ,  pre¬ 
sents  questions  of  title  to  land,  between  a  riparian  owner 
and  the  Government,  depending  upon  ancient  facts  and 
documents — as  much  so  as  if  the  case  turned  upon  loca¬ 
tion  of  a  boundary  line  between  public  and  private  land. 
These  are  essentially  judicial  questions,  suitable  for  judi¬ 
cial  decision  by  the  courts,  and  not  for  administrative 
action  by  a  commission — certainly  not  for  retroactive 
reversal  by  an  administrative  commission  of  a  deci¬ 
sion  made  35  years  ago  by  the  administrative  of¬ 
ficer  then  charged  with  the  application  and  en¬ 
forcement  of  the  statutes  in  question.  [C/.  Arizona 
Grocery  v.  Atchinson  Ry.,  284  U.  S.  370,  389].  In  the 
instant  case  the  Commission  would  assume  appellate 
jurisdiction  to  review  and  reverse  Secretary  Taft’s  de¬ 
cision,  would  play  the  roles  of  prosecutor,  judge  and 
executioner,  and  would  dictate  the  terms  of  a  contract 
with  itself,  to  be  entered  into  by  petitioner  under  threat 
of  destruction  of  its  dam. 

As  Mr.  Justice  Cardozo  said  of  a  bankruptcy  statute, 
a  statute  should  be  construed  so  as  to  “avoid  anomalous 
encroachments  upon  vested  rights  and  interests”  and 
“other  consequences  too  harsh  or  incongruous  to  have 
been  intended  by  the  Congress”  [ Duparquet  Co.  v. 
Evans,  297  U.  S.  216,  223].  As  Mr.  Justice  Frankfurter 
recently  said  of  a  construction  of  the  Federal  Trade 


Commission  Act  proposed  by  that  commission,  in  |  the 
instant  case  the  Commission’s  construction  of  the  Fed¬ 
eral  Power  Act  “requires,  in  view  of  all  the  relevant 
considerations,  much  greater  manifestation  of  intension 
than  Congress  has  furnished”.  [ Federal  Trade  Comfnis- 

sion  v.  Bunte  Bros.,  Inc.,  312  U.  S.  61  S.  Ct.  580,  584].  | 

. 

That  the  Commission,  in  requesting  enactment  o^  the 
1935  amendments  of  the  Federal  Water  Power  Act,  was 
not  aiming  at  petitioner’s  dam,  is  specifically  indicated 
in  Mr.  De Vane’s  testimony  before  the  House  Committee 
[supra,  180,  182].  In  explaining  the  new  paragraph  in¬ 
serted  in  Section  10(f),  (providing  for  determination  of 
an  annual  charge  to  be  paid  by  the  owners  of  an  unli¬ 
censed  project  to  a  licensee  on  account  of  benefits),!  Mr. 
DeVane  was  asked  to  give  “a  typical  illustration  oi;  the 
application  of  that  provision.”  He  answered: 


“Yes,  sir;  I  can  give  you  a  typical  illustration^  It 
came  before  us  just  before  this  amendment  was  pro¬ 
posed.  Holtwood  on  the  Susquehanna  River  j  is  a 
dam  that  was  constructed  in  1910  under  permit  of 
the  War  Department.  Safe  Harbor,  ten  miles  above 
Holtwood,  was  constructed  under  a  license. 

[Italics  supplied.] 

[Ibid,  page  486] 


* !  *  * 


That  petitioner’s  dam — or  any  other  dam — “was  con¬ 
structed  in  1910  under  permit  of  the  War  Department” 
is  perhaps  not  a  technically  accurate  statement  of  law, 
but  this  is  an  adequate  non-technical  recognition  of  the 
fact  that  petitioner’s  dam  was  lawfully  constructed 
under  Secretary  Taft’s  ruling.  The  Commission  j  was 
fully  informed,  by  the  exhaustive  War  Department  re¬ 
ports,  of  the  legal  facts  concerning  petitioner’s  |dam 
[supra,  59,  69]. 


THE  COMMISSION'S  ORDER  IS  UNLAWFUL,  ARBITRARY  AND 
UNSUPPORTED  BY  SUBSTANTIAL  EVIDENCE. 

If,  under  Section  4(g),  the  Commission  was  authorized 
and  empowered  to  try  and  decide  the  question  whether 
petitioner’s  dam  is  maintained  and  operated  contrary  to 
law  (which  petitioner  denies),  then  the  Commission’s 
order  is  unlawful,  arbitrary  and  unsupported  by  substan¬ 
tial  evidence.  For  the  reasons  already  discussed,  peti¬ 
tioner  maintains  that  there  is  no  substantial  evidence 
that  its  dam  is  maintained  and  operated  contrary  to  law; 
the  uncontradicted  evidence  shows  the  contrary  [supra, 
145-173 J. 

In  any  event,  there  is  no  rational  relationship  between 
( 1 )  the  question  whether  or  not  petitioner’s  dam  is  main¬ 
tained  and  operated  contrary  to  the  provisions  of  the 
Rivers  and  Harbors  Act  of  1899  or  the  Federal  Power 
Act,  (2)  conservation  and  utilization  of  navigation  and 
water-power  resources,  and  (3)  the  Commission’s  order 
that  petitioner  apply  for  a  license.  Whether  or  not  the 
consent  of  Congress  (a)  was  legally  required  in  1905, 
when  construction  of  petitioner’s  dam  was  begun,  or  ( b ) 
has  ever  been  obtained,  has  no  effect  whatever  on  con¬ 
servation  or  utilization  of  navigation  and  waterpower 
resources  [supra,  163-166].  The  uncontradicted  evidence 
shows  ( 1 )  that  for  practical  purposes  there  are  no  navi¬ 
gation  resources  and  (2)  that  petitioner  is  conserv¬ 
ing  and  utilizing  the  water-power  resources  to  the  ut¬ 
most.  The  Commission  expressly  finds  that  there  is 
nothing  in  the  record  which  would  support  a  conclusion 
that  an  order  requiring  removal  or  reconstruction  of  pe¬ 
titioner’s  dam  would  be  expedient  and  in  the  public  inter¬ 
est.  [Supra,  6,  10]. 
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The  Commission’s  order  is  an  arbitrary,  unlawful!  at¬ 
tempt  to  exact  from  petitioner,  through  the  terms  and 
conditions  of  a  license,  a  substantial  price  for  the  right 
to  maintain  its  dam,  i.  e.}  a  right  exercised  by  petitioner 
for  many  years  before  the  passage  of  the  Federal  Water 
Power  Act.  As  was  said  by  the  Maryland  Court  of  Ap¬ 
peals  in  Minor  Privilege  Cases,  131  Md.  600,  609;  102  JAtl. 
1014,  1016, 

“It  can  make  no  difference  to  the  public  in  the  use 
of  a  street  whether  a  vault,  area-way,  pole,  sign,  coal¬ 
hole,  marquee  or  show  window  is  paid  for  or  is  free, 
for  it  is  just  as  much  an  obstruction  in  the  one  <pase 
as  in  the  other.”  [Supra,  164] 

It  can  make  no  difference  to  the  public,  in  the  use  ofj  the 
Susquehanna  for  navigation,  whether  or  not  the  United 
States  Government  has  been  paid  for  occupancy  ofj  the 
river  by  petitioner’s  dam.  The  dam  is  just  as  mu(^h — 
and  just  as  little — an  obstruction  in  the  one  case  as  in 
the  other. 

Since  the  facts  and  the  evidence  furnish  no  rational 
support  for  the  Commission’s  order,  even  under  the 
broadest  possible  construction  of  Section  4(g),  the  Com¬ 
mission’s  order  is  unlawful  and  beyond  the  Commission’s 
powers  and  jurisdiction  under  the  Federal  Power  Act. 
The  order  should,  therefore,  be  set  aside.  [ Northern 
Pacific  v.  Department  of  Public  Works,  268  U.  S.  39?  42- 
45;  Columbus  Gas  Co.  v.  Commission,  292  U.  S.  398,  404- 
405,  409-410;  West  Ohio  Gas  Co.  v.  Commission  (No.  1), 
294  U.  S.  63,  67-73;  West  Ohio  Gas  Co.  v.  Commission 
(No.  2),  294  U.  S.  79,  81-83;  West  v.  C.  &  P.  Telephone 
Co.,  295  U.  S.  662,  675-676], 

The  plenary  power  of  Congress  to  regulate  comnierce 
includes  “the  absolute  power  of  Congress  over  the  im- 


provement  of  navigable  rivers”  [ United  States  v.  River 
Rouge  Co.,  269  U.  S.  411,  419].  In  the  exercise  of  this 
power  Congress  may  remove  or  destroy,  without  com¬ 
pensation,  a  structure  constructed  under  an  Act  of  Con¬ 
gress  which  contained  no  reservation  of  the  right  of 
revocation  or  amendment.  The  authority  of  Congress 
in  this  respect  is  “precisely  the  same  as  if  the”  structure 
“had  been  constructed  under  state  legislation  without  li¬ 
cense  from  Congress”  [ Louisville  Bridge  Co.  v.  United 
States,  242  U.  S.  409,  421].  Congress,  however,  may  not, 
under  the  guise  of  regulating  commerce,  ( 1 )  take  over  a 
structure  and  employ  it  in  the  public  use  without  com¬ 
pensation  [ Louisville  Bridge  Co.  v.  United  States,  242 
U.  S.  409,  423;  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  338-341],  or  (2)  “arbitrarily  de¬ 
stroy  or  impair  the  rights  of  riparian  owners  by  legisla¬ 
tion  which  has  no  real  or  substantial  relation  to  the  con¬ 
trol  of  navigation  or  appropriateness  to  that  end” 
[United  States  v.  River  Rouge  Co.,  269  U.  S.  411.  419,  417- 
419]. 

“This  Court  has  said  that  while  Congress  in  the 
exercise  of  its  power  may  adopt  any  means  having 
some  positive  relation  to  the  control  of  navigation 
and  not  otherwise  inconsistent  with  the  Constitu¬ 
tion,  United  States  v.  Chandler-Dunbar  Co.,  229  U. 
S.  53,  62,  it  may  not  arbitrarily  destroy  or  impair  the 
rights  of  riparian  owners  by  legislation  which  has 
no  real  or  substantial  relation  to  the  control  of  navi¬ 
gation  or  appropriateness  to  that  end.  United  States 
v.  River  Rouge  Improvement  Co.,  269  U.  S.  411,  419; 
Port  of  Seattle  v.  Oregon  &  Washington  R.  R.,  255 
U.  S.  56,  63.”  [Wisconsin  v.  Illinois,  278  U.  S.  367, 
415]. 

If  the  New  River  case  may  be  regarded  as  qualifying 
the  two  cases  last  quoted  [ United  States  v  Appalachian 


Electric  Power  Co.,  311  U.  S.  ,  61  S.  Ct.  291,  307- 
308],  the  qualification  is  immaterial  for  present  pur¬ 
poses.  If  in  these  quotations  “commerce”  be  substituted 
for  “navigation”,  the  result  is  the  same.  A  mere  taking 
of  a  dam,  or  other  property  of  a  riparian  owner,  or  exac¬ 
tion  of  ransom  under  threat  of  wanton  destruction,  fs  an 
arbitrary  taking  of  property  without  due  process,  riot  a 
regulation  of  navigation  or  commerce  ( however  broadly 
defined)  or  even  of  water-power.  Such  a  taking  is  not 
within  a  grant  of  authority  “to  conserve  and  utilize  f  *  * 
navigation  and  water-power  resources”. 

— In  no  event  has  the  Commission  power  or  authority 
to  compel  anybody  to  take  (or  apply  for)  a  license  or  to 
make  any  other  contract,  especially  when  the  terras  of 
the  proposed  contract  are  not  even  stated.  Nothing  in 
the  Federal  Power  Act  suggests  a  grant  of  any  jsuch 
power  to  the  Commission.  Any  such  grant  of  power  by 
Congress  would  deprive  petitioner  of  property  without 
due  process  of  law  in  violation  of  the  Fifth  Amendment. 

In  the  New  River  case  the  Commission  had  tendered 
the  power  company,  for  signature,  a  complete  license. 
The  Supreme  Court  said  in  its  opinion: 

“It  should  also  be  noted  that  no  complaint  is  made 
of  any  conditions  of  the  license  dependent  upod  the 
authorization  of  §10 (g),  the  omnibus  clause  requir¬ 
ing  compliance  with  such  other  conditions  a?  the 
Commission  may  require.” 

The  judgment  of  the  Supreme  Court  in  the  New  Oliver 
case  was: 

“Reversed  and  remanded  to  the  District  Court 
with  instructions  to  enter  an  order  enjoining  thb  con¬ 
struction,  maintenance  or  operation  of  the  Radford 
project  otherwise  than  under  a  license,  accepted  by 


the  respondent  within  a  reasonable  time,  substan¬ 
tially  in  the  form  tendered  respondent  by  the  Fed¬ 
eral  Power  Commission  on  or  about  May  5,  1931, 
or  in  the  alternative,  as  prayed  in  the  bill.” 

United  States  v.  Appalachian  Electric  Power  Co.,  311 
U.  S.  ,  61  S.  Ct.  291,  305,  309. 


For  each  and  all  of  the  reasons  above  stated  the  Com¬ 
mission’s  order  should  be  set  aside. 

Respectfully  submitted, 

Walter  C.  Clephane, 
Arthur  H.  Clephane, 
Counsel  for  Petitioner. 

George  T.  Hambright, 

Charles  Markell, 

Of  Counsel. 
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NOTES  ON  HISTORICAL  EVIDENCE,  j 
[See  page  16  of  brief] 

Early  Pennsylvania  and  Maryland  Legislations 

[Supra,  20-25] 

The  Pennsylvania  Act  of  March  9,  1771,  entitled 

“An  ACT  declaring  the  River  Susquehanna,  and 
other  Streams  therein  mentioned,  public  Highways, 
for  improving  the  Navigation  of  the  said  Riveil  and 
Streams,  and  preserving  the  Fish  in  the  same”  [1 
Smith’s  Laws,  Ch.  627;  Commission’s  Exhibit  N<j>.  68, 
not  printed  in  the  Record,  but  in  the  Appendix  to 
this  brief  at  page  33] 

recites  that  j 

“it  is  of  Importance  to  the  Trade  and  Commerce  of 
this  Province,  that  such  Rivers ,  and  other  Streams, 
as  are  or  may  he  made  navigible,  be  at  all  Times 
preserved  and  kept  from  all  Manner  of  Obstruc¬ 
tions;”  that  “the  improving  the  Navigation  oij  the 
Rivers  Susquehanna ,  Juniata,  and  the  Streams  of 
Conestogoe,  Bald  Eagle,  Machanoy,  Penn’s  Cieek, 
and  Suatara,  Connedaguinet  and  Kiskiminetas,  j  will 
greatly  conduce  to  the  Benefit  of  the  Inhabitant^  re¬ 
siding  on  and  near  the  said  Rivers,  and  the  Province 
in  general,  by  increasing  the  Trade  of  the  said  prov¬ 
ince;”  and  that  “it  has  been  represented  to  the|  As¬ 
sembly,  that  many  of  the  Inhabitants  residing  c\n  or 
near  the  said  Rivers  and  Streams ,  being  desijrous 
to  promote  the  public  Welfare,  are  willing  to  con¬ 
tribute  considerable  Sums  of  Money  for  the  Pur¬ 
poses  aforesaid,  if  Commissioners  were  appointed 
by  law  to  take,  collect  and  receive  the  Contributions, 
and  to  apply  and  appropriate  the  same,  for  and  to¬ 
wards  clearing  and  making  the  said  Rivers  and 
Streams  more  navigable  ”  [A.  33-34] 
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The  Act  then  provides 

“That  the  said  River  Susquehanna ,  as  far  down  as 
Wrighfs  Ferry;  the  River  Juniata,  up  to  Bedford 
and  Frank’s  Town;  and  the  several  Streams,  known 
by  the  Names  of  Bald  Eagle,  as  far  up  as  Spring 
Creek;  Penn’s  Creek,  twenty  Miles  up,  on  the  Sev¬ 
eral  Courses  thereof;  Suatara,  as  far  up  as  Peter 
Kettle’s  Mid-dam;  Conestogoe,  as  far  up  as  Matthias 
Slough’s  Mill-dam;  Connedaguinet,  as  far  up  as  the 
Cove  Fording,  which  leads  to  the  Forty  Shilling 
Gap;  Machanoy  and  Kiskiminetas,  shall  he ,  and  they 
are  hereby  declared  to  he,  public  Streams  and  High¬ 
ways,  for  the  Purposes  of  Navigation  up  and  down 
the  same;  and  that  all  Obstructions  and  Impedi¬ 
ments  to  the  Passage  of  his  Majesty’s  liege  Subjects 
up  and  down  the  same,  erected,  or  hereafter  to  be 
erected,  shall  be  deemed,  held  and  adjudged  com¬ 
mon  Nuisances.”  [A.  34] 

By  the  second  section  of  the  Act  Commissioners  are 

appointed 

“for  clearing  and  making  the  said  Rivers  Susque¬ 
hanna,  Juniata,  Bald  Eagle,  Penn’s  Creek,  Conesto¬ 
goe,  Connedaguinet,  Machanoy,  Kiskiminetas  and 
Suatara,  navigable ”  with  authority  to  collect  and 
receive  from  any  person  or  persons  whatsoever,  any 
sum  or  sums  of  money  which  shall  be  given  or  sub¬ 
scribed,  “for  and  towards  making  any  of  the  said 
respective  Rivers  and  Streams  navigable”,  and  the 
monies  so  collected  and  received,  to  lay  out,  appro¬ 
priate  and  employ,  “for  and  towards  making  such 
of  the  said  Rivers  and  Streams  navigable,  as  shall 
be  mentioned  or  directed  by  the  Person  or  Persons 
giving  and  granting  the  same.”  [A.  34-35] 

By  the  third  section  the  Commissioners  are  authorized 

and  required 

“to  remove  all  Obstructions  whatsoever,  now 
erected,  or  hereafter  to  be  erected  in,  and  also  to 


scour,  enlarge,  straighten  or  deepen  the  said  respec¬ 
tive  Rivers  and  Streams”,  in  any  part  thereof  vfhich 
shall  appear  to  them  “most  convenient  for  opening, 
making  anew,  or  improving  the  Channels,  and  also 
to  cut,  blow  up,  remove  or  take  away  all  Trees,  Rocks 
or  Beds  of  Gravel,  Sand  or  Mud,  Wears,  Inaras, 
Baskets,  Pounds,  Stones,  or  any  other  Implements 
or  Obstructions  whatsoever;”  and  to  erect  Vany 
Dams ,  Penns  for  Water  Locks,  or  any  other  Works 
whatsoever;  which  they  shall  think  fit  and  corlven- 
ient  to  answer  the  Purpose  aforesaid ”;  and  alio  to 
make  “Tow-paths  or  Ways  for  towing,  hawling  or 
drawing  of  Boats,  Vessels  or  other  small  Craft j  and 
Rafts  of  any  Kind  whatsoever,  in,  upon  or  through 
the  said  Rivers  and  Streams;  which  said  Paths  khall 
be  free  and  open  to  all  Persons  whatsoever,  hajving 
Occasion  to  use  the  same”,  and  from  time  to  tinlie  to 
do  every  other  matter  or  thing  in  the  said  Rivers 
and  Streams  “necessary  or  convenient  for  making, 
maintaining,  supporting  and  continuing  the  Naviga¬ 
tion  in  the  same.”  [A.  35] 

By  the  fourth  section  any  person  who  after  the  publica¬ 
tion  of  this  Act  shall 


“erect,  build,  set  up,  repair  or  maintain  *  *  *  any 
Wear,  Rack,  Basket,  Dam,  Pound  or  other  Device 
or  Obstruction  whatsoever,  within  the  said  Rivers 
or  Streams,  or  any  of  them”  [A.  36] 


is  subjected  to  forfeiture  or  imprisonment.  By  the  fifth 
section. 

“for  the  more  speedy  Removal  of  such  Wears,  Racks, 
Baskets,  Dams,  Pounds,  and  other  Devices  and  Ob¬ 
structions  aforesaid,  as  are  already,  or  hereafter 
shall  be  made  in  any  Part  of  the  said  Rivers  and 
Streams,”  [A.  36] 

the  Justices  of  the  County  Court  of  Quarter  Sessions  of 
the  several  Counties  are  required  to  issue  their  warrants 
to  the  Supervisors  of  the  Highways  of  the  Townships, 
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requiring  them  forthwith  to  remove,  or  cause  to  be  re¬ 
moved,  every  such  obstruction.  By  the  sixth  section, 

“to  prevent  any  Delay  that  may  happen,  through 
the  Default  of  any  of  the  said  Justices,  Supervisors 
of  the  Highways'”,  or  persons  summoned  by  the 
Supervisors,  it  is  lawful  “for  any  Person  or  Persons 
whatsoever,  to  break,  throw  down,  remove  and 
destroy  all  or  any  such  Wear  or  Wears,  Dams,  Racks, 
Baskets,  Pounds,  or  other  Device  or  Obstruction 
whatsoever,  built,  erected  or  set  up,  or  to  be  built, 
erected  or  set  up,  within  the  aforesaid  Rivers  and 
Streams  (except  such  Devices  as  shall  be  erected, 
built  and  set  up  by  the  Commissioners  aforesaid).” 
[A.  38] 

The  twelfth  section  is  a  proviso 

“That  nothing  in  this  Act  contained,  shall  be  deemed 
or  construed  to  enable  the  said  Commissioners  to 
clear  the  said  River  Susquehanna  of  and  from  the 
natural  Obstructions  in  the  same  to  the  Southward 
of  Wright's  Ferry."  [All  italics  supplied.]  [A.  40] 

The  rivers  and  streams  mentioned  in  the  Act  of  1771 
( other  than  the  Susquehanna )  are  all  tributaries  of  the 
Susquehanna,  except  the  Kiskiminetas,  which  is  a  tribu¬ 
tary  of  the  Allegheny.  One  of  the  ambitious  hopes  of 
that  early  date  was  to  connect  the  Atlantic  with  the 
Mississippi  by  a  canal  between  the  Kiskiminetas  and  the 
headwaters  of  the  Juniata. 

The  exclusion  of  the  lower  Susquehanna  in  the  Act 
of  1771,  and  the  prohibition  of  clearing  the  Susquehanna 
of  “the  natural  Obstructions  in  the  same  to  the  South¬ 
ward  of  Wright’s  Ferry”,  may  reflect  political  opposition 
or  jealousy  between  the  Susquehanna  hinterland  and  the 
Delaware  tidewater,  or  between  Pennsylvania  and  Mary¬ 
land.  At  least  it  indicates  difference  of  opinion  as  to 
whether  it  was  more  desirable  or  more  feasible  (a)  to 
make  the  lower  Susquehanna  navigable  or  (b)  to  con¬ 
nect  Middletown  with  Philadelphia  by  a  canal  from  the 
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Swatara  to  a  tributary  of  the  Schuylkill.  The  idea  of 
thus  connecting  the  Schuylkill  and  the  Susquehanna  was 
first  projected  by  William  Penn  in  1690;  it  was  ulti¬ 
mately  carried  out  in  the  Union  Canal,  which  was  com¬ 
pleted  in  1827,  after  reorganization  and  merger  in!  1811 
of  two  corporations  incorporated  under  special  acits  of 
1791  and  1792.  [R.  1328a-1329,  Commission’s  Exhibijt  No. 
56.  Act  of  September  29,  1791,  Laws  of  Pennsylvania, 
Vol.  4,  Ch.  1577;  Exhibit  No.  90,  A.  44;  not  reprinted 
in  Appendix,  but  printed  in  full  at  R.  1663-1675,  Exhibit 
No.  92.  Act  of  April  10,  1792,  Laws  of  Pennsylvania, 
Vol.  4,  Ch.  1634;  A.  44;  not  reprinted  in  Appendix, 
but  printed  in  full  at  R.  1676-1690,  Exhibit  No.  92.!  Act 
of  February  12,  1795,  Laws  of  Pennsylvania,  Vol.  6,  Ch. 
1781;  Exhibit  No.  90,  A.  49.  Act  of  April  17,  |l795, 
Laws  of  Pennsylvania,  Vol.  5,  Ch.  1843;  Exhibit  Nlo.  90, 
A.  50.  Act  of  April  2,  1811,  P.  L.  226;  Exhibit  No. 
90,  A.  62.]  Any  such  opposition  or  jealousy  was 
the  result ,  not  the  cause  of  the  separation  of  the  hjinter- 
land  from  tidewater  by  the  unnavigable  lower  Susque¬ 
hanna.  Eventually  opposition  between  hinterland  and 
tidewater,  or  between  Pennsylvania  and  Maryland, 
yielded  to  the  manifest  mutual  advantages  in  making 
the  lower  Susquehanna  navigable  (if,  that  wer^  pos¬ 
sible  ) ;  both  sections  in  Pennsylvania  and  both  the  States 
of  Pennsylvania  and  Maryland  cooperated  in  prolonged 
and  repeated  attempts  to  make  the  river  navigable. 
[Infra,  198-200,  204-206,  216-224,  229-238] 

The  Act  of  March  31,  1785  [2  Smith’s  Laws,  Ch.  1144; 
Commission’s  Exhibit  No.  69;  A.  41]  provided  for 
appointment  of  Commissioners  in  lieu  of  those  nanied  in 
the  Act  of  1771  [Sec.  2],  recites  that  by  the  Act  of  1771 
the  Commissioners  were  “restrained  from  clearing  and 
removing  the  natural  obstructions  to  the  navigation”  of 
the  Susquehanna  “southwards  of  Wright’s  Ferr^  [A. 
41-42],”  and  that 

“ the  extensive  countries  which  are  watered  by  the 
river  Susquehanna,  and  the  numerous  branches 
thereof,  are  stocked  with  immense  quantities  of 
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oak,  pine  and  other  trees,  suitable  for  staves,  head¬ 
ing,  scantling,  boards,  planks,  timber  for  shipbuild¬ 
ing,  masts,  yards  and  boltsprits,  jrom  which  great 
projit  and  advantage  might  arise  to  the  owners 
thereof,  if  the  same  could  he  conducted  in  rafts  and 
otherwise,  down  the  said  river  to  the  waters  of  Ches¬ 
apeake,  which  trees,  must  otherwise  perish  on  the 
lands  whereon  they  grew,  for  remedy  whereof,  [A. 
42]”  [Sec.  3],  it  is  enacted 

“That  the  river  Susquehanna  shall  he  deemed  and 
taken  to  he  a  public  highway  in  all  parts  thereof 
within  this  state  from  the  division  line  of  the  state 
of  Maryland  and  this  state  upwards,  to  the  town  of 
Northumberland,  in  the  county  of  Northumberland, 
and  thence  by  and  along  each  of  the  two  great 
branches  of  the  same  river,  which  meet  at  the  said 
town,  in  and  throughout  the  whole  length  and 
breadth  of  the  same  river  [A.  42],”  [Sec.  4]. 
[All  italics  supplied.] 

The  Act  of  April  11,  1799,  entitled 

“An  ACT  to  enable  the  Governor  of  this  common¬ 
wealth  to  appoint  Commissioners,  to  ascertain  the 
best  route  for,  and  mode  of  effecting,  a  communica¬ 
tion  between  the  waters  of  the  Delaware  and  Chesa¬ 
peake  Bay,  and  appropriating  a  sum  of  money  for 
opening  the  navigation  of  the  river  Susquehana 
down  to  the  Maryland  line”  [Laws  of  Pennsylvania, 
Vol.  6,  Ch.  2078;  Exhibit  No.  90;  A.  52] 

authorizes  the  Governor  to  appoint  commissioners  who 
shall,  jointly  with  commissioners  to  be  appointed  on  be¬ 
half  of  the  States  of  Maryland  and  Delaware,  ascertain 
the  best  course  for  effecting  a  communication  by  canal 
between  the  Delaware  and  Chesapeake  Bays  [A.  53] 
[Sec.  1];  appropriates  ten  thousand  dollars  to  defray 

“the  expenses  of  improving  the  navigation  of  the 
river  Susquehanna,  from  Wright’s  Ferry  to  the 
Maryland  line”  [A.  53-54]  [Sec.  2] ; 


none  of  these  provisions  to  be  effective  until  provision 
by  law  shall  have  been  made  by  the  respective  legisla¬ 
tures  of  the  States  of  Maryland  and  Delaware  for  the 
purpose  of  effecting  the  communications  by  canal  be¬ 
tween  the  Delaware  and  Chesapeake  Bays;  and  subjects 
to  fine  and  imprisonment 


“any  individual  or  company,  who  shall,  without 
proper  authority  from  the  Governor  of  this  com¬ 
monwealth,  remove,  or  attempt  to  remove,  thje  ob¬ 
structions  in  the  river  Susquehanna,  betjween 
Wright’s  Ferry  and  the  Maryland  line”  [AJ  54] 
[  Sec.  3  ] .  [  Italics  supplied.  ] 


The  Act  of  February  19, 1801,  Ch.  320  [3  Smith’s  I^ws, 
Ch.  2175;  Commission’s  Exhibit  No.  74;  A.  54)  re¬ 
cites  the  passing  by  the  General  Assembly  of  Mary¬ 
land,  on  December  7,  1799,  of  an  act  to  incorporate 
a  company  for  the  purpose  of  cutting  and  making  a  canal 
between  the  river  Delaware  and  the  Chesapeake!  Bay 
[infra,  216],  not  to  be  effective  until  a  law  should  be 
passed  by  the  Pennsylvania  legislature 

“declaring  the  river  Susquehanna  to  be  a  highway, 
and  authorizing  individuals  or  bodies  corporate,  to 
remove  obstructions  therefrom,  at  a  period  not  ex¬ 
ceeding  three  years”  from  March  1,  1800,  and  that 
“it  will  greatly  promote  the  agricultural  interests  of 
this  Commonwealth,  to  give  to  the  inhabitants  re¬ 
siding  on,  or  near  the  Susquehanna  and  the  v^aters 
which  empty  themselves  therein,  a  choice  of  mar¬ 
kets  for  their  produce  and  an  easy  communication 
with,  and  a  cheap  conveyance  to  the  sea-ports  of 
Maryland,  Delaware  and  Pennsylvania,  and  the  cut¬ 
ting  and  perfecting  the  said  canal,  and  clearing  the 
bed  of  the  Susquehanna,  will  contribute  in  ah  im¬ 
portant  manner  to  so  desirable  an  end,  and  wjll  be 
highly  beneficial  to  the  citizens  of  the  said  States 
[A.  55]”; 

i 

authorizes  subscriptions  for  the  canal  in  accordance  [with 
the  Maryland  Act  or  any  future  act  [A.  55-57]  [Sec.  1]; 
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provides  for  incorporation  of  the  subscribers  with  the 
same  powers  conferred  by  the  Maryland  Act  [A.  57] 
[Sec.  2];  provides 

“That  the  river  Susquehanna  down  to  the  Maryland 
line ,  shall  he,  and  the  same  is  hereby  declared  to  he 
a  public  highway,  any  act  or  law  of  this  Common¬ 
wealth,  to  the  contrary  notwithstanding;  and  it  shall 
and  may  be  lawful  for  the  said  Chesapeake  and  Del¬ 
aware  canal  Company,  or  any  other  body  corporate, 
or  individuals,  to  remove  all  natural  and  artificial 
obstructions  therefrom;”  [A.  58]  [Sec.  5]; 

and  repeals  so  much  of  the  Act  of  1799 

“as  prevents  any  individual  or  company,  from  re¬ 
moving  obstructions  out  of  the  river  Susquehanna, 
between  Wright’s  Ferry  and  the  Maryland  line” 
[A.  59]  LSec.  6].  [Italics  supplied]. 

The  Maryland  Act  of  1783,  Ch.  23,  entitled 

“An  ACT  for  making  the  river  Susquehanna  navi¬ 
gable  from  the  line  of  this  state  to  tide  water”  [Ex¬ 
hibit  No.  89;  A.  83],  recites  that  certain  named 
individuals  “have  undertaken  to  render  the  river 
Susquehanna  navigable  from  the  line  of  this  state 
to  tide  water”, 

and  have  subscribed  £18,500  and  “obliged”  themselves  to 
raise  by  subscription  £1500  more,  “to  be  applied  to  that 
purpose,”  and  that  the  General  Assembly  is 

“strongly  impressed  with  the  general  utility  of  the 
said  undertaking,  and  the  beneficial  consequences 
that  will  be  derived  from  the  accomplishment  there¬ 
of  to  the  inhabitants  of  this  state,  by  extending  the 
trade  thereof”  [A.  83]  [Sec.  1]. 

By  this  Act  the  persons  named  are  incorporated  under 
the  name  “The  Proprietors  of  the  Susquehanna  Canal” 
[A.  83-84]  [Sec.  2]  with  power 

“to  cut  and  take  out  a  canal  at  Love-island,  and  con¬ 
tinue  the  same  to  tide  water  in  Susquehanna  River, 
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and  make  the  said  canal  not  less  than  thirty!  feet 
wide  and  three  feet  deep,  with  a  sufficient  nufnber 
of  locks,  large  enough  to  admit  of  a  passage  for  boats 
of  eighty  feet  keel  and  twelve  feet  beam”  [A. 

[Sec.  4]. 

The  Corporation  shall  expend  the  sum  of  £20,000 

“in  cutting,  making  and  completing,  the  said  cjanal, 
with  a  sufficient  number  of  locks”,  this  sum  t(o  be 
divided  into  twenty  shares  [A.  85]  [Sec.  5]. 

The  Corporation 

“incur  a  very  great  expence,  and  run  a  great  rikk  of 
sinking  their  subscription  money  in  case  the  said 
scheme  should  fail”,  and  therefore  after  completing 
the  canal  “shall  have  an  exclusive  right  thereto, 
with  full  power  of  erecting  grist  mills,  and  i>ther 
water  works,  thereon,  and  no  other  canal  shall  be 
cut,  or  the  water  drawn  off  between  the  lirie  of 
Pennsylvania  and  tide  water,  to  the  injury  of  the 
navigation  of  the  said  canal,  or  the  water  v|orks 
aforesaid  erected  thereon,  and  *  *  *  the  said!  cor- 
poration  shall  have  full  power  and  authority  U j>  use 
the  waters  of  the  said  river  for  the  purpose  of j  sup¬ 
plying  the  said  canal,  and  the  water  works  aforesaid 
erected  thereon,  with  water;9'  [A.  86-87]  [Secj.  8|. 

The  corporation  shall  have  power 

“to  impose  and  set  such  tolls  and  duties  on  all  fcloats, 
other  vessels,  and  rafts,  which  may  pass  up  or  down 
the  said  canal”,  not  exceeding  one  shilling  per]  ton, 
as  the  corporation  “may  think  right  and  most  effec¬ 
tual”  [A.  87]  [Sec.  9]. 

The  canal  shall  be  begun  on  or  before  October  first]  and 

shall  be  completed  within  seven  years  [A.  89]  [Sec. 

15].  [Italics  supplied]. 

The  Act  of  1784,  Ch.  66,  a  supplement  to  the  Act  of 

1783,  [Exhibit  No.  89;  A.  90]  recites  that 

“the  said  corporation  have  already  made  a  consid¬ 
erable  progress  in  the  said  undertaking,  and  are 
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prosecuting  the  same  with  great  activity”  [Sec. 
1];  provides  that  the  “canal,  locks,  and  other  works, 
with  their  profits  and  advantages  respectively 
*  *  *  shall  not  be  subject  or  liable  to  pay  any  tax, 
imposition,  duty  or  assessment  whatsoever;”  such 
exemption  from  taxation  to  extend  to  “such  works 
as  relate  merely  to,  and  are  necessary  for,  the  navi¬ 
gation  of  said  canal  [A.  90-91]”; 

sets  out  a  “table  of  rates”  of  tolls  [A.  91-92]  [Sec.  2],  and 
repeals  the  above  quoted  provisions  as  to  tolls  in  sections 
9  of  the  Acts  of  1783  [A.  93]  [Sec.  4]. 

The  Act  of  1790,  Ch.  36  [Exhibit  No.  89;  A.  94] 
extends  the  time  to  complete  the  canal  to  October  1, 
1798  [A.  95]  [Sec.  2]  and  empowers  the  corporation  to 
increase  their  number  of  shares  to  thirty  [A.  95] 
[Sec.  3]. 

The  Act  of  1795,  Ch.  63  [Exhibit  No.  89;  A.  96],  recites 

“that  at  a  meeting  of  a  number  of  gentlemen  from 
the  counties  of  Cumberland,  Lancaster,  York, 
Dauphin,  Mifflin,  Huntingdon  and  Northumber¬ 
land,  in  the  State  of  Pennsylvania,  and  from  the 
counties  of  Caecil  and  Harford  in  Maryland,  held 
at  Harrisburgh,  on  the  twelfth  day  of  August  last, 
resolutions  were  entered  into  for  the  purpose  of 
removing  the  obstructions  and  improving  the  navi¬ 
gation  of  the  bed  of  the  River  Susquehanna,  and 
that  exertions  to  effect  the  purport  of  said  resolu¬ 
tions  are  now  making”  [A.  96]  [Sec.  1],  and  author¬ 
izes  certain  named  persons  to  conduct  a  lottery  “for 
the  purpose  of  raising  a  sum  of  money  not  exceed¬ 
ing  fifty  thousand  dollars”  [A.  97-98]  [Sec.  4],  which 
shall  be  applied  “towards  the  opening  the  naviga¬ 
tion  of  the  bed  of  said  river ,  in  such  manner  as 
they  shall  think  most  expedient,  and  *  *  *  no 
part  thereof  shall  be  applied  to  the  opening  or  im¬ 
proving  the  canal  of  the  proprietors  of  the  Susque¬ 
hanna  canal”  [A.  98-99]  [Sec.  5],  [Italics  supplied]. 


The  Act  of  1797,  Ch.  99,  an  additional  supplement  to 
the  Act  of  1783  [Exhibit  No.  89;  A.  99],  ratifies!  and 
confirms  an  “ordinance”  of  the  Proprietors  of  thej  Sus¬ 
quehanna  canal  for  a  subscription  for  ten  additional 
shares  of  £1000  each  [A.  99-100]  [Secs.  1  and  2],  exijends 
the  time  for  completing  the  canal  until  December  1, 
1805  and  provides 

“That  the  bed  of  the  river  Susquehanna,  from  the 
Maryland  line  to  tide  water,  shall  be  considered 
a  public  highway,  free  for  any  person  or  persons 
whatever  to  work  thereon  in  clearing  the  obstruc¬ 
tions  to  its  navigation;  provided  always,  that  noth¬ 
ing  herein  shall  be  taken  or  considered  to  permit 
any  person  or  persons  whatsoever  to  do  an^  act 
repugnant  to  the  power  given  by  law  to  the  j  said 
corporation  over  the  waters  of  said  river,  so  far  as 
the  same  may  be  necessary  for  the  purpose  of  j  sup¬ 
plying  the  said  canal,  and  the  water-works  theOeon, 
or  repugnant  to  the  power  given  by  law  of  exilud- 
ing  others  from  cutting  any  other  canal  or  canals 
along  the  side,  without  the  margin  of  said  rivqr,  to 
the  injury  of  the  said  canal.”  [A.  100]  [Sect  4]. 
[Italics  supplied]. 

The  Act  of  1799,  Ch.  17,  a  further  supplement  tb  the 
Act  of  1783,  authorizes  the  corporation  to  “enlarge” 
their  number  of  shares  by  not  exceeding  fifty  shares 
[A.  114]  [Sec.  1],  and  provides  that  the  corporation 


“shall  expend  on  opening  and  clearing  the  be|d  of 
the  river  within  the  Maryland  line  the  sum  of  five 
thousand  dollars,  within  five  years  from  the  pas¬ 
sage  of  this  act;  and  upon  expenditure  of  the  same, 
and  completing  the  navigation  of  the  bed  of  the 
river  as  aforesaid,  they  shall  be  entitled  to  half 
tolls  therein;  that  is  to  say,  to  one  half  the  'sum 
payable  on  navigating  the  canal,  to  be  collected 
in  such  manner  as  the  legislature  shall  hereafter 
prescribe.”  [A.  114]  [Sec.  3]. 
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and  that  the  State  shall  loan  to  the  corporation  $30,000 
in  specie,  at  six  per  cent,  interest,  for  ten  years,  to  be 
“applied  to  opening  the  canal”  [A.  114-115]  [Sec.  4]. 

The  Act  of  1801,  Ch.  99  [Exhibit  No.  89;  A.  115], 
authorizes  the  corporation  to  “enlarge”  their  number  of 
shares  by  not  exceeding  ten  shares. 

The  Act  of  1803,  Ch.  102,  [Exhibit  No.  89;  A.  115] 
recites  that 

“the  proprietors  of  the  Susquehanna  canal  have 
consented  and  agreed  to  relinquish  the  half  tolls 
heretofore  conditionally  granted  upon  the  bed  of 
the  said  river,  upon  the  tolls  of  the  canal  being  in¬ 
creased  by  law;  *  *  *  the  same  being  considered 
reasonable,  and  conducive  to  the  interest  of  the 
state”  [A.  115-116]  [Sec.  1];  authorizes  the  corpora¬ 
tion  “to  increase  the  tolls  upon  the  said  canal  not  ex¬ 
ceeding  quadruple  the  sum  at  which  they  are  re¬ 
spectively  fixed”  by  the  Act  of  1784  [A.  116]  [Sec. 
2];  and  repeals  “for  ever”  the  third  section  of  the 
Act  of  1799,  “which  imposes  the  half  tolls  on  the  bed 
of  said  river”  [A.  116]  [Sec.  3]. 

The  Act  of  1804,  Ch.  100  (passed  January  19,  1805) 
[Exhibit  No.  89;  A.  116],  recites  that 

“the  canal  on  the  river  Susquehanna  within  the 
state  of  Maryland  is  complete,  and  a  good  practical 
navigation  on  the  bed  of  the  river  above  the  said 
canal  to  the  town  of  Columbia  is  made ,  excepting 
a  distance  of  about  eight  miles ,  which  cannot  be 
effected  from  the  want  of  funds”;  and  that  “it  would 
add  greatly  to  the  wealth  and  trade  of  the  state  of 
Maryland  were  the  said  navigation  between  the  said 
canal  and  the  said  town  of  Columbia,  made  possible 
for  boats,  by  drawing  to  the  bay  of  Chesapeake  the 
various  productions  of  the  lands  bordering  on  the 
waters  of  the  river  Susquehanna”  [A.  116-117]  [Sec. 

l]; 
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authorizes  a  lottery  or  lotteries  for  the  purpose  of  rais¬ 
ing  not  exceeding  $50,000  [A.  117]  [Sec.  2],  to  tie 

“appropriated  and  laid  out  in  making  a  safe  and 
easy  channel  down  the  river  Susquehanna,  fropn  the 
town  of  Columbia  to  the  Maryland  canal,  and  jafter- 
wards  in  improving  the  bed  of  said  river  from  the 
head  of  said  canal  to  tide  water”;  requires  bohd  for 
the  faithful  application  of  “the  said  money  towards 
opening  a  channel  in  the  said  river  Susquehanna  as 
aforesaid;”  [A.  117-118]  [Sec.  3] 

repeals  such  parts  of  the  Act  of  1795  as  relate  to  a  lot¬ 
tery  [A.  118J  [Sec.  4]  recites  that 

“it  is  highly  important  to  the  state  of  Pennsylvania 
that  the  obstruction  in  the  river  Susquehanna  as 
aforesaid  be  removed”,  and  that  presumably  the 
legislature  of  Pennsylvania  will  “adopt  a  policy  con¬ 
ducive  to  the  removal  of  such  obstructions,  to  Which 
contingency  this  legislature  wishes  to  provide)  a  co¬ 
operation”,  provides  that  if  the  “state  of  Pennsyl¬ 
vania,  within  the  present  year,  by  lottery  dr  lot¬ 
teries,  appropriation  or  otherwise”, 

i 

raise  not  less  than  $50,000,  or  in  five  annual  proportions 
of  not  less  than  $10,000  each  year, 

“to  be  applied  to  the  clearing  of  a  channel  between 
the  town  of  Columbia  and  the  Maryland  line  as 
aforesaid,  and  to  the  making  of  a  canal  or  candls  for 
boats  where  the  river  shall  be  found  too  rapid  to 
pass  in  safety,  or  too  difficult  to  ascend  with  ease”, 

certain  named  persons  are  empowered  to  cooperate  with 
such  persons  as  the  State  of  Pennsylvania  shall  appoint 

i 

“to  make  an  easy  and  safe  channel,  and  such) canal 
or  canals  as  shall  be  found  necessary  and  practicable, 
and  to  adopt  such  mode  and  means  for  effecting  the 
same  as  shall  be  found  most  likely  to  attain  the  end 
in  view;”  provided  that  before  they  “shall  make  any 
pledge  or  disbursement  of  money  toward  anyi  canal 
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or  canals,  the  state  of  Pennsylvania  shall,  by  law, 
secure  the  said  canal  or  canals  as  a  property  in  com¬ 
mon  to  the  said  state  of  Pennsylvania  and  in  the 
state  of  Maryland,  to  be  for  ever  held  and  kept  as  a 
common  highway,  and  for  no  other  use;  and  that 
there  shall  be  charged  a  toll  for  passing  the  said 
canal  or  canals,  equal  to  a  cent  a  bushel  for  wheat”, 
and  a  proportionate  sum  on  other  articles,  “to  be 
hereafter  regulated  by  law,  as  shall  be  agreed  upon 
by  the  said  states  of  Pennsylvania  and  Maryland;” 

and  provided  also  that  the  State  of  Pennsylvania  shall 
direct  that  the  tolls  collected  at  the  canal  or  canals,  after 
defraying  the  necessary  expenses  for  repairs,  for  col¬ 
lecting,  and  other  contingencies, 

“be  for  ever  appropriated  towards  further  improve¬ 
ments  on  the  said  channel,  between  the  town  of 
Columbia  and  tide-water,  and  for  the  improvement 
of  such  other  parts  of  the  river,  above  the  town  of 
Columbia,  as  shall  be  deemed  advisable.”  [A.  118- 
119]  [Sec.  5].  [Italics  supplied]. 

The  Act  of  1813,  Ch.  116,  entitled  “An  Act  de¬ 
claring  the  river  Susquehanna  to  he  a  public  highway”, 
provides  that  in  consideration  of  the  Pennsylvania  Act 
of  February  19, 1801  (incorporating  The  Chesapeake  and 
Delaware  Canal  Company)  [supra,  20,  22,  199-200], 

“the  bed  of  the  river  Susquehanna,  from  the  Mary¬ 
land  line  to  the  hay  of  Chesapeake  is  hereby  de¬ 
clared,  and  shall  forever  hereafter  he  a  public  high¬ 
way,  and  that  individuals  or  bodies  corporate  may 
at  all  times  remove  obstructions  to  its  navigation; 
[Italics  supplied].  Provided  always,  that  nothing 
herein  contained  shall  be  taken  or  considered  to  per¬ 
mit  any  person  or  bodies  corporate  whatsoever,  to 
do  any  act  repugnant  to  the  power  given  by  law  to 
the  proprietors  of  the  Susquehanna  Canal,  over  the 
waters  of  the  said  river,  so  far  as  the  same  may  be 
necessary  for  the  purpose  of  supplying  the  said 
canal,  and  the  water  works  thereon.”  [A.  120] 
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Debates  in  the  First  Congress  on  the  Establishment  of 
a  Permanent  Seat  of  the  Government. 

[Supra,  29-31].  j 

In  the  course  of  the  debate  on  September  4,  1789, 

“Mr.  Clymer  [of  Pennsylvania]  said,  with  respect 
to  the  navigation  of  the  Juniata,  that  it  was  ih  evi¬ 
dence  before  the  House  of  Assembly  of  Pennsyl¬ 
vania,  when  they  were  considering  the  me^ns  of 
uniting  that  navigation  with  the  western  vfaters, 
that  produce  to  the  amount  of  fourteen  hundred 
bushels  had  been  brought  down  it  to  Middletown. 

*  *  * 


“Mr.  Clymer  had  mentioned  the  navigation  of  the 
Juniata;  but  not  confiding  altogether  upon  his  own 
memory,  he  had  applied  to  a  very  well  informed 
and  respectable  authority,  the  Governor  of  the  West¬ 
ern  Territory,  for  information,  and  he  learned,  that 
his  former  opinion  was  confirmed,  and  thaft  five 
hundred  bushels  of  produce  had  been  transported, 
in  one  boat,  from  Frankstown,  at  the  head  pf  the 
Juniata,  to  Middletown.” 

[R.  613,  624;  Commission’s  Exhibit  No.  26]. 

On  the  same  day  Mr.  Ames  said: 


“The  eastern  branch  of  the  Susquehanna  isj  navi¬ 
gable  to  the  head  of  Lake  Otsego.  A  detachment  of 
General  Sullivan’s  troops  came  in  boats  from  the 
lake  quite  down  the  river.”  [R.  620]. 

These  boats  were  floated  down  the  Susquehanna  from 
Lake  Otsego  to  Tioga,  i.  e.,  from  the  headwaters  pf  the 
East  [North]  Branch  to  the  junction  with  the  Tioga,  a 
few  miles  south  of  the  New  York-Pennsylvania  boundary 
line. 

On  September  7,  1789,  Mr.  Boudinot  (of  Pennsyl¬ 
vania),  advocating  a  situation  on  the  Delaware'  said 
concerning  the  proposed  situation  on  the  Susquehanna: 

“The  want  of  communication  with  the  Atlantic,  the 
difficulty  of  navigating  its  waters,  from  the  innjumer- 

I 

I 
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able  rocks,  falls  and  shoals  with  which  it  abounds, 
which,  from  actual  observation,  he  was  induced  to 
believe  were  insuperable  obstructions  to  a  connexion 
with  the  western  waters,  or,  if  they  could  be  sur¬ 
mounted,  it  would  be  at  such  cost  of  money  and 
labor,  as  the  United  States  were  not  in  a  condition  to 
expend,  at  a  time  when  the  widows  and  orphans 
were  starving  for  want  of  the  pittance  due  to  them 
by  the  Government.  The  sterility  of  the  soil,  and 
the  unhealthiness  of  a  situation  on  the  banks  of  a 
river  which  was  subject  to  rise  twenty  feet  and 
more,  and  overflow  its  banks,  leaving  behind  vast 
quantities  of  stagnant  water,  whence  proceeded 
noxious  exhalations,  the  cause  of  a  long  catalogue 
of  diseases,  were  altogether,  in  his  mind,  such  objec¬ 
tions  to  the  place,  that  he  could  never  imagine  a 
majority  of  the  House  could  consent  to  it.  He  fur¬ 
ther  observed,  that  the  Government  would  be  se¬ 
cluded  from  the  world,  and  the  channels  of  informa¬ 
tion;  there  were  few  inhabitants,  unless  it  was  in  the 
neighborhood  of  York  or  Lancaster.”  [R.  635]. 

On  the  same  day  the  House  agreed  to  a  resolution  that 
the  permanent  seat  of  the  government  ought  to  be  at 
“some  convenient  place  on  the  banks  of  the  river  Sus¬ 
quehanna,  in  the  State  of  Pennsylvania”  [R.  638-639], 
and  then  considered  a  resolution  that  the  President  be 
authorized  to  appoint  commissioners  to  purchase  land 
and  erect  suitable  buildings.  A  motion  was  made  by 
Mr.  Gale  (of  Maryland)  to  amend  the  proposed  resolu¬ 
tion  by  inserting  the  following  proviso: 

“Provided,  nevertheless,  that,  previous  to  any  such 
purchase,  or  erection  of  buildings  as  aforesaid,  the 
Legislatures  of  the  States  of  Pennsylvania  and  Mary¬ 
land  make  such  provision  for  removing  all  obstruc¬ 
tions  to  the  navigation  of  the  said  river,  between  the 
seat  of  the  Federal  Government  and  the  mouth 
thereof,  as  may  be  satisfactory  to  the  President  of 
the  United  States.”  [R.  639]. 
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The  amendment  was  rejected  by  a  vote  of  25  to  24,  and 
the  resolution  was  adopted.  [R.  639-640]. 


A  bill  prepared  pursuant  to  the  resolutions  adapted 
was  considered  in  Committee  of  the  whole  on  September 
17,  1789.  Mr.  Gale  moved  to  amend  the  bill  by  adding 
the  following: 


“  ‘That  no  district  be  accepted,  as  aforesaid,  ^intil 
the  President  of  the  United  States  shall  be  satisfied 
of  the  practicability  of  effecting  a  navigation,  jfrom 
the  Seat  of  Government  to  the  mouth  of  the  said 
river;  and  that  this  law  shall  not  be  carried  into 
effect,  until  the  States  of  Pennsylvania  and  Mary¬ 
land  shall  pass  acts  (not  including  any  expense  to 
the  said  States, )  providing  for  removing  the  obstruc¬ 
tions  of  the  same.’ 


“Mr.  Hartley  was  not  well  acquainted  with  the 
navigation  of  the  Susquehanna  at  the  Maryland  line, 
but,  from  his  knowledge  of  the  other  part  oij  the 
river,  and  the  inference  from  the  works  carijying 
on  above  Havre  de  Grace,  he  was  led  to  believp  the 
navigation  practicable  at  a  small  expense.  Indeed, 
without  the  improvements  which  art  might  bestow, 
he  believed  it  navigable.  As  a  reason  for  this  ipin- 
ion,  he  mentioned  the  circumstance  of  Mr.  William 
Tennet  going  down  and  returning  with  a  ton  of  j  iron 
to  the  mouth  of  the  Codorus  but  a  short  time  sjince. 

“The  Legislature  of  the  State  of  Pennsylvania!  had 
declared  the  Susquehanna  a  highway;  consequently 
it  was  in  the  power  of  companies  formed  and  form¬ 
ing,  to  remove  every  impediment  to  the  navigation. 
If  there  was  no  doubt  of  the  practicability  of  the 
navigation,  and  he  assured  the  committee  there  was 
none,  of  what  use  was  it  to  adopt  the  clause?  j  He 
hoped  gentlemen  did  not  mean  to  throw  unnecessary 
embarrassments  in  the  way,  and  their  candoi[,  he 
trusted,  would  induce  them  to  relinquish  a  proposi¬ 
tion  which  had  no  other  tendency. 
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“Mr.  Madison — If  the  observations  made  by  the 
gentleman  last  up  have  the  weight  which  he  wishes 
them,  I  am  sure  they  ought  to  produce  an  unanimous 
concurrence  to  the  proposition  of  the  gentleman 
from  Maryland.  Whatever  diversity  of  opinion 
may  exist  with  respect  to  the  merits  of  the  main 
question,  I  trust  we  shall  all  agree,  that  our  de¬ 
cision  ought  to  be  as  much  in  favor  of  the  interest 
of  the  United  States  as  we  have  in  our  power  to 
make  it;  and  this  will  be  done  by  securing  a  com¬ 
munication  with  the  Atlantic  navigation.  The  gen¬ 
tleman  tells  us  that  there  is  no  doubt  of  the  practi¬ 
cability  of  opening  the  navigation  of  the  Susque¬ 
hanna;  if  so,  ought  we  not  to  make  it  a  condition  of 
our  fixing  on  that  river?  I  can  see  no  reasonable 
objection,  therefore,  to  the  motion.  It  is  possible 
the  State  of  Pennsylvania  may  refuse  her  concur¬ 
rence;  this  would  defeat  our  object,  if  the  practica¬ 
bility  was  ever  so  apparent;  it  is  certainly  prudent 
in  the  United  States  to  guard  against  such  a  con¬ 
tingency.  If  Pennsylvania  will  agree,  we  do  no 
injury  to  her  by  making  it  a  condition;  if  she  would 
not  agree,  would  it  not  argue  a  great  inattention, 
and  want  of  prudence  in  us  to  put  our  best  interest 
so  much  in  her  power?  So  that  viewing  the  ques¬ 
tion  on  either  side,  it  is  proper  to  be  adopted. 

“Mr.  Stone  observed,  that  the  weight  of  argu¬ 
ments  turned  upon  the  practicability  of  this  navi¬ 
gation;  if  now,  it  should  be  found  that  these  argu¬ 
ments  were  grounded  upon  what  is  not  the  fact,  it 
will  be  an  insuperable  reason  against  Congress  fixing 
on  that  river;  whereas,  if  the  gentleman’s  observa¬ 
tions  were  well  founded,  and  he  had  no  doubt  but 
they  were,  as  the  gentleman  lived  in  the  neighbor¬ 
hood  of  the  Susquehanna,  the  navigation  would  be 
found  practicable,  and  Congress  would  go  there  of 
course;  but  what  good  reason  could  be  adduced 
against  securing  to  the  General  Government  the 
power  of  removing  the  obstacles  to  the  navigation? 
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“As  to  what  had  been  said  of  making  the  rjver  a 
highway,  it  was  of  no  importance;  for  he  supposed 
all  navigable  rivers  were  highways  from  their  na¬ 
ture;  but  this  gave  no  right  to  a  company  to  j  erect 
works  for  clearing  the  obstructions.  He  observed, 
that  this  was  the  idea  entertained  by  the  Legisla¬ 
ture  of  Maryland  and  Virginia,  who  had  entered  into 
positive  laws,  empowering  a  company  to  erect  such 

works,  and  receive  toll  for  their  indemnification. 

! 

“Mr.  Clymer  supposed  that  gentlemen  were  not 
acquainted  with  the  practice  of  the  State  of  Penn¬ 
sylvania;  rivers  there  are  not  public  highways! until 
they  are  declared  so  by  law,  before  which  thejnavi- 
gation  might  be  obstructed  by  mill-dams  or  pther 
works  erected  upon  the  stream;  all  which  must  be 
removed  when  a  river  is  declared  a  public  highway. 
Formerly  that  State  was  jealous  of  the  trade  going 
out  of  her  hands  by  the  Susquehanna;  but  a  different 
policy  has  lately  prevailed,  and  she  has  evinced  a 
ready  disposition  to  join  with  the  neighboring  Sjtates 
in  clearing  out  the  bed  of  the  river,  or  by  pther 
means  improving  the  navigation;  so  that  the  pbject 
of  the  proviso,  so  far  as  it  depended  upon  Pennsyl¬ 
vania,  is  already  accomplished;  and  it  would  be  im¬ 
proper  to  make  our  removal  to  the  Susquehanna 
depend  upon  the  consent  of  another  State  whose 
interest  it  might  be  to  oppose  it. 

♦  #  ♦ 

i 

“Mr.  Jackson  inquired,  whether  the  Statje  of 
Pennsylvania  had  not  the  power  to  repeal  that  law 
which  declared  the  Susquehanna  to  be  a  public 
highway?  If  they  had  it,  and  he  did  not  doubf  but 
what  they  possessed  it,  what  would  become  of 
Congress  when  they  are  fixed  upon  the  banks  of 
that  river,  secluded  from  the  world  and  totally  cut 
off  from  a  water  communication  with  the  Atlaktic? 
He  asked  whether  it  would  be  prudent  for  the  (Gen¬ 
eral  Government  to  subject  itself  to  such  irtcon- 
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veniences,  when  they  had  it  in  their  power  to  make 
their  own  terms? 

*  *  * 

“Mr.  Gale  doubted  whether  the  obstructions  could 
be  removed  out  of  the  Susquehanna;  indeed,  he 
understood  from  a  gentleman  who  was  well  ac¬ 
quainted  with  that  river,  that  it  never  could  be 
made  navigable.  He  thought  this  point  ought  to  be 
ascertained  before  Congress  fixed  themselves  there. 

“Mr.  Scott  presumed  the  gentleman  alluded  to 
some  conversation  that  had  passed  out  of  doors,  but 
he  appeared  to  misconceive  it.  He  had  said,  that 
it  was  next  to  impossible  to  remove  all  the  obstruc¬ 
tions  in  the  navigation  of  that  river:  he  was  still 
of  the  same  opinion,  if  it  was  understood  that  it 
should  be  navigated  by  large  ships;  but  if  gentlemen 
would  be  satisfied  with  a  navigation  by  canoes,  or 
even  large  boats,  he  believed  such  a  navigation 
practicable. 

“He  expressed  his  obligation  to  the  gentlemen 
who  were  so  desirous  of  accommodating  the  inhabi¬ 
tants  near  the  Susquehanna  with  a  ready  road  to 
market;  but  he  did  not  think  it  a  continental  con¬ 
cern,  whether  they  sold  the  produce  of  their  labor 
at  Philadelphia  or  Baltimore. 

“He  was  surprised  at  gentlemen  for  insisting  upon 
absolute  water  communication  with  the  Atlantic. 
Did  they  expect  that  Congress  must  be  supplied 
with  what  they  wanted  by  that  means?  Could  not 
a  land  carriage  of  thirty  miles  be  as  commodious  as 
fifty  miles  of  water  carriage  against  a  rapid  stream? 
He  could  not  see  any  advantage  which  Congress 
were  to  reap  from  this  scheme;  but  he  could  discover 
the  benefit  which  would  result  to  Maryland  from 
opening  the  navigation.  If  Congress  meant  to  inter¬ 
fere  and  give  a  preference  to  the  Baltimore  market 
over  the  Philadelphia,  they  had  better  do  it  openly 
and  fairly,  than  in  this  covert  manner.” 

[R.  641-644]. 
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“river” 


The  proposed  amendment  was  divided  at  the  Word 
The  first  part  ( that  no  district  be  accepted  un¬ 
til  the  President  shall  be  satisfied  of  the  practicability 
of  effecting  navigation)  was  rejected  by  a  vote  bf  29 
to  25;  the  second  part  (that  the  law  be  not  carried  out 
until  Pennsylvania  and  Maryland  pass  acts  for  remov¬ 
ing  the  obstructions)  was  adopted,  after  a  vote  of  £7  to 
27,  by  the  Chairman’s  vote  in  the  affirmative.  [K.  644]. 


Raft  and  Ark  Traffic. 

I 

[Supra,  31-37.] 

Before  the  Revolution  and  the  adoption  of  the 
Constitution,  and  for  years  after  the  State  of  Pennsyl¬ 
vania  in  1785  had  authorized  the  lower  Susquehanna 
to  be  made  navigable  by  removal  of  “the  natura]  ob¬ 
structions”  to  navigation  [supra,  20,  197-198],  there,  was 
no  raft  and  ark  traffic  on  the  lower  Susquehanna! — or 
not  enough  to  be  commercially  useful.  The  Susque¬ 
hanna  Canal,  constructed  by  the  Maryland  corporation 
(The  Proprietors  of  the  Susquehanna  Canal)  on  the j east 
bank  of  the  river  from  tidewater  to  Love  Island,  near 

I 

the  state  line,  was  completed  in  1805  [supra,  $04]. 
When  the  locks  of  the  canal  were  first  erected  jarks 
were  “not  in  use”  on  the  Susquehanna  above  Columbia. 
By  1808  it  was  found  necessary  to  widen  the  locks  fjr°m 
twelve  to  eighteen  feet  to  accommodate  arks  and  rafts. 
[R.  1569,  1609;  Exhibit  No.  92,  10th  Congress,  1st  .Ses¬ 
sion,  Report  of  Secretary  of  the  Treasury  Gallbtin, 
April  4,  1808;  answers  of  Susquehanna  Canal  Com¬ 
pany  to  queries  1.  This  widening  was  finished  about 
1810  or  1812.  [R.  1064;  Commission’s  Exhibit  No.  44]. 
There  is  no  evidence  of  any  large  volume  of  raft  and 
ark  traffic  on  the  lower  Susquehanna  until  some  years 
after  the  War  of  1812. 

In  a  Committee  report  to  the  Maryland  Hous^  of 
Delegates  on  January  4,  1822,  it  was  said  that  the  first 


i 

i 
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attempt  to  descend  below  Columbia  with  an  ark  was 
made  “about  twenty  years  ago.”  [R.  1940;  Exhibit  No. 
108].  Ark  traffic  on  the  upper  Susquehanna  had  be¬ 
gun  much  earlier.  In  1775-1776  several  boatloads  of 
anthracite  were  shipped  from  Wilkes-Barre  to  Carlisle, 
i.e.,  down  the  upper  Susquehanna  to  Harrisburg  and 
up  a  tributary,  in  arks  ninety  feet  long,  sixteen  feet 
wide  and  four  feet  deep,  with  a  capacity  of  sixty  tons. 
These  were  the  beginning  of  coal  shipments  from  the 
Wyoming  Valley.  [R.  1281;  Commission’s  Exhibit  No. 
56,  Water  Supply  Commission  of  Pennsylvania,  Water 
Resources  Inventory  Report,  Part  IX,  Navigation 
(1916)]. 

In  1795  Israel  Cryder,  from  his  mill  near  Hunting¬ 
don,  on  the  Juniata,  is  believed  to  have  taken  the  first 
ark  down  the  Susquehanna  to  tidewater.  The  next 
year  he  repeated  this  feat.  [R.  1078-1079,  1085;  Com¬ 
mission’s  Exhibit  No.  45].  Many  years  later  his  death 
was  reported  in  Niles’  Register  (Baltimore)  thus: 

“The  Susquehanna  Ark  Trade.  The  Huntingdon, 
Pa.  Globe,  announces  the  death  of  Mr.  Israel  Cryder, 
at  the  age  of  81  years,  which  took  place  in  that 
county  on  the  13th  ult.,  and  remarks:  ‘He  was  the 
first  man  that  descended  the  Susquehanna  river 
with  an  ark,  below  Middletown.  Before  he  led 
the  way  the  produce  from  this  section  of  our 
county  was  taken  to  Middletown  in  keelboats,  and 
wagoned  from  thence  to  Philadelphia,  at  great  ex¬ 
pense  to  the  owner.  The  deceased  committed  his 
•  frail  bark  to  the  unruly  element  at  Middletown 
without  a  pilot,  and  having  no  idea  of  the  dangers 
that  lay  before  him,  he  descended  the  Susquehanna 
to  Havre  de  Grace  in  safety.  His  ark  was  towed 
to  Baltimore  in  triumph,  as  being  the  first  that  had 
descended  that  dangerous  part  of  navigation,  and 
on  which  a  vast  amount  of  produce  has  since  been 
destroyed.’  ” 

[R.  2132;  Exhibit  No.  132,  Niles’  National  Register, 
July  5,  1845]. 
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In  the  five  years  after  Cryder’s  second  trip  similar  at¬ 
tempts  by  others  were  more  numerous,  but  less  success¬ 
ful.  The  site  of  “wrecked  arks”  is  noted  on  Latrobe’s 
map  of  the  Susquehanna,  made  in  1801.  [Exhibit  No. 
86,  not  printed]. 

These  occasional  attempts  at  navigation  of  the  lo\jver 
Susquehanna  did  not  amount  to  substantial  cpm- 
mercially  useful  navigation.  No  substantial  raft  and  ark 
traffic  existed  on  the  lower  Susquehanna  until  sojme 
years  after  1801. 

The  State  of  Pennsylvania  by  the  Act  of  1785  [supra, 
20,  197-198]  had  authorized  the  lower  Susquehannq  to 
be  made  navigable  by  removal  of  “the  natural  obstruc¬ 
tions”  to  navigation.  The  State  of  Maryland  by  ithe 
Act  of  1783  [supra,  21,  200-201]  had  authorized  the  lo^er 
Susquehanna  to  be  “made  navigable”  by  construction 
of  an  artificial  canal  along  the  bank  of  the  river,  &nd 
by  the  Act  of  1797  [supra,  21,  203]  had  authorised 
the  bed  of  the  river  to  be  made  navigable  by  “clearjing 
the  obstructions  to  its  navigation”.  Both  states  jiad 
authorized  expenditure  of  public  and  private  mohies 
in  the  attempt  to  make  it  navigable. 

By  the  Act  of  1799,  Ch.  17  [supra,  21,  22,  203-204],  the 
State  of  Maryland  determined  to  loan  to  the  Susquehanna 
Canal  Company  thirty  thousand  dollars,  to  be  applied 
“to  opening  the  canal”,  and  also  provided  that  the  com¬ 
pany  ! 

“shall  expend  on  opening  and  clearing  the  bed  of 
the  river  within  the  Maryland  line  the  sum  of  five 
thousand  dollars,  within  five  years  from  the  passage 
of  this  act;  and  upon  expenditure  of  the  same  and 
completing  the  navigation  of  the  bed  of  the  river 
as  aforesaid,  they  shall  he  entitled  to  half  tolls 
thereon;  that  is  to  say  to  one  half  the  sum  payable 
on  navigating  the  canal  to  be  collected  in  such  man¬ 
ner  as  the  legislature  shall  hereafter  prescribe.” 
[Italics  supplied.]  [A.  114]. 
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Pursuant  to  this  Act  of  1799  the  Susquehanna  Canal 
Company  did  undertake  to  “open  and  clear”,  and  “com¬ 
plete  the  navigation  of,”  “the  bed  of  the  river  within 
the  Maryland  line.” 

Pursuant  to  the  Maryland  Act  of  1799,  Ch.  16,  [supra, 
20-21,  24-25,  199]  and  the  Pennsylvania  Acts  of  1799  and 
1801  [supra,  20,  198-200],  the  States  of  Maryland  and 
Pennsylvania  cooperated  in  the  attempt  to  make  the  Sus¬ 
quehanna  navigable  from  Columbia  to  the  Maryland  state 
line.  Both  the  Susquehanna  Canal  Company  and  the 
State  of  Pennsylvania  employed  B.  Henry  Latrobe,  of 
Maryland,  a  distinguished  engineer  [R.  1947;  Exhibit 
No.  108]  (father  of  John  H.  B.  Latrobe),  in  their  under¬ 
takings  to  make  the  lower  Susquehanna  navigable  in 
Maryland  and  Pennsylvania  respectively.  Latrobe  made 
the  most  (at  low  cost)  out  of  an  impossible  task.  He 
understood,  better  than  his  successors  twenty-five  years 
later,  the  engineering  difficulties  inherent  in  the  attempt 
to  make  the  lower  Susquehanna  navigable.  In  the 
light  of  still  later  engineering  knowledge  and  experi¬ 
ence  it  now  appears  that,  like  his  contemporaries 
(though  not  in  like  degree),  he  was  unduly  optimistic 
as  to  practical  results  attained  or  attainable.  He  did, 
however,  accomplish  more  than  any  other  single  in¬ 
dividual  towards  making  the  lower  Susquehanna  “na¬ 
vigable”  for  rafts  and  arks. 

In  a  letter,  dated  March  16,  1808,  to  Secretary  Gal¬ 
latin,  appended  to  Secretary  Gallatin’s  Report  on  Roads 
and  Canals,  dated  April  4,  1808,  Mr.  Latrobe  mentioned 
some  of  the  difficulties  and  uncertainties  that  underlie 
apparently  simple  “removal  of  natural  obstructions”  to 
navigation: 

“The  natural  difficulties  of  the  navigation  of  our 
rivers  are,  in  spring,  the  dangers  of  wreck  in  the 
wild  waters  of  our  rapids;  in  autumn,  the  obstruc¬ 
tions  created  by  rocky  shoals;  and,  in  most  of  them, 
rapids  and  falls  impracticable  at  all  times.  The 
least  expensive  and  most  obvious  means  of  re- 
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moving  the  former,  are  the  blowing  of  the  njiost 
prominent  rocks  so  as  to  straighten  the  channel, 
and  procure  a  passage  at  low  water.  This  hasj,  in 
almost  all  our  rivers,  been  attempted,  on  a  greater 
or  less  scale,  and  with  various  degrees  of  succjess; 
when  injudiciously  performed,  and  in  rivers!  of 
rapid  descent,  and  liable  to  great  variations  in  the 
quantity  of  their  water,  more  injury  has  been  done 
than  advantage  obtained.  Many  of  our  worst! ob¬ 
structions  act  as  natural  dams,  which  holding  j  up 
the  water,  create  a  large  extent  of  excellent  naviga¬ 
tion  above  them.  Of  this,  the  James  river,  above 
Westham,  and  the  Susquehanna,  above  Chickisa- 
lunga  and  Hunter’s  falls,  are  instances  in  pqint. 
Such  obstructions  when  removed,  let  down  the 
water  rapidly  from  above  without  supplying  deeper 
navigation  below.  In  a  river  of  much  magnitude, 
as  the  Susquehanna,  indeed  no  gap  or  sluice  arti¬ 
ficially  cut  can  materially  affect  the  rapidity  of  the 
stream;  but,  in  lesser  rivers,  great  care  is  required 
not  only  to  prevent  lowering  of  water  above,  but 
to  avoid  giving  a  new  direction  to  the  current,  more 
mischievous  in  its  effects  than  that  which  has  l^een 
changed.”  [R.  1735-1736;  Exhibit  No.  92,  10th 
Congress,  1st  Session,  Report  to  the  Senate  of  Al(>ert 
Gallatin,  Secretary  of  the  Treasury,  on  Roads  and 
Canals,  April  4,  1808]. 

The  uncertainty  inherent  in  such  undertakings  is  £lso 
illustrated  in  Mr.  Latrobe’s  report  to  the  Governor  of 
Pennsylvania,  dated  November  24,  1801.  With  rejfer- 
ence  to  a  certain  rock  near  the  new  channel  made!  by 
him,  Mr.  Latrobe  said: 

“In  this  channel  however,  there  is  a  short  turn 
to  the  left  to  which  attention  must  be  paid,  as  a 
rock  has  been  suffered  to  remain  on  the  right  hatnd, 
which  was  formerly  extremely  dangerous.  A  dif¬ 
ference  of  opinion,  as  to  the  effect  of  removing  it 
upon  the  current  which  sets  to  the  westward  will 
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be  decided  in  the  spring  of  1802,  when  if  it  be 
found  injurious  it  must  be  blown  away.” 

[R.  2267;  Exhibit  No.  165;  Appendix  to  Latrobe  " 

Report,  published  in  the  Aurora  (Philadelphia,)  « 

March  30,  1802].  * 

Concerning  another  part  of  the  new  channel  he  says:  «. 

“The  shore  must  be  kept  here  without  any  regard 
to  the  old  channel,  as  a  clear  straight  channel  forty 
feet  wide,  and  level  in  the  bottom  has  been  cut  quite  4* 

to  the  Point  falls  below  Burkhalter’s  ferry.  It  is 
impossible  to  say  with  certainty  how  the  current 
through  this  new  work  will  act;  but  this  is  certain,  ? 

that  every  thing  against  which  an  ark  or  raft  could 
strike  has  been  removed,  and  the  rapidity  of  the 
stream  can  do  no  injury  if  the  raft  be  kept  straight.”  k* 

[R.  2267-2268;  Exhibit  No.  165]. 


In  his  letter  to  Secretary  Gallatin  Mr.  Latrobe  refers 
to  his  own  work  on  the  lower  Susquehanna — and  the 
fact  that  for  many  years  other  work  had  been  done  on 
it — and  briefly  describes  the  lower  Susquehanna  as  a 
whole: 

“But  the  Susquehanna  itself  has  been  for  many 
years  the  object  of  almost  all  the  attention  direct¬ 
ed  in  the  States  of  Maryland  and  Pennsylvania  to 
the  improvement  of  our  internal  navigation;  about 
six  miles  above  Havre  de  Grace  this  mighty  river 
meets  the  tide.  The  place  is  now  known  by  the 
name  of  Smith’s  ferry.  The  map  of  the  river  from 
thence  up  to  Wright’s  ferry  (Columbia)  in  Penn¬ 
sylvania,  which  I  made  in  the  year  1801,  when  di¬ 
recting  the  works  carried  on  for  the  improvement  of 
the  natural  bed  of  the  river,  and  which,  by  favor 
of  the  Governor  of  Pennsylvania,  I  am  able  to  ex¬ 
hibit  with  this  memoir,  will  explain  the  nature  of 
this  part  of  the  river  very  minutely,  being  drawn  to 
a  very  large  scale.  [Exhibit  No.  86,  not  printed]. 
The  whole  of  this  extent  is  one  tremendous  rapid, 
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which,  in  fact,  continues  to  the  northwest  side  of 
the  Chickalunga  hills,  three  miles  above  Columbia. 
The  rapid  is  not  every  where  of  equal  velocity,  or 
equally  dangerous.  Wherever  the  river  crosses  a 
valley  of  limestone  or  slate,  the  rocks  are  wprn 
down  into  a  smoother  and  wider  bed;  but  when  it 
has  to  cross  a  ridge  of  granite,  its  course  is  immedi¬ 
ately  broken  by  irregular  masses  and  range  of 
rocks;  its  bed  is  narrow,  and  enclosed  by  narrpw 
precipices,  and  its  torrent  furious  and  winding.” 

[R.  1742-43;  Exhibit  No.  92].  j 

Variations  in  width  of  the  river  bed  and  depth  and 
velocity  of  the  water  are  illustrated  in  Mr.  Latrobe's 
description  of  the  river  where  it  enters  a  valley  knojvn 
as  Jockara  valley: 

“The  river  spreads  here  to  the  width  of  thfee 
miles;  its  stream  is  gentle,  though  rapid,  and  it 
abounds  in  beautiful  and  fertile  islands.  It  then 
suddenly  contracts,  and  is  received  into  the  narrbw 
ravine  which  it  has  sawed  down  in  the  granite  hill, 
called  Turkey  hill.  From  its  first  entrance  into  the 
Turkey  hill  to  the  tide,  there  is  no  part  that  deserves 
the  name  of  a  sheet  of  smooth  water.  When  ^hc 
river  is  full,  the  whole  ravine,  about  half  a  mjile 
in  width,  contains  only  one  furious  torrent,  in  which 
few  rocks  comparatively  are  to  be  seen  above  the 
water;  but  the  danger  is  not  the  less,  and  very  skill¬ 
ful  pilots,  and  many  and  stout  hands  are  required 
to  carry  a  boat  or  an  ark  safely  down.  But  in  the 
autumn  and  in  a  dry  season,  the  river  itself  can 
for  six  miles  be  scarcely  seen,  and  its  bed  appears 
a  barren  and  dry  waste  of  irregular  rocks,  among 
which  the  loud  roaring  of  water  is  only  heard;  for 
from  the  Turkey  hill  to  near  the  mouth  of  Con^s- 
togo,  the  whole  river  is  discharged  through  a  chan¬ 
nel  generally  about  sixty  feet  wide,  in  the  greatest 
part  of  which  the  depth  and  the  rapidity  of  the 
torrent  is  such  that  it  has  not  been  fathome<jl.” 
[R.  1743;  Exhibit  No.  92]. 


In  his  letter  to  Secretary  Gallatin,  Mr.  Latrobe  de¬ 
scribed  briefly  the  work  he  had  done  on  the  lower  Sus¬ 
quehanna  in  1801 : 

“At  last,  in  the  year  1801,  the  States  of  Maryland 
and  Delaware  having  passed  laws  incorporating  a 
company  for  the  purpose  of  cutting  a  canal  between 
the  Chesapeake  and  Delaware,  a  former  law  of 
Pennsylvania,  appropriating  $10,000  to  the  remov¬ 
al  of  obstructions  in  the  Susquehannah  went  into 
effect;  and  the  late  Colonel  Frederick  Autes 
[Antis],  than  whom  no  man  was  better  fitted  to 
accomplish  its  object,  was  charged  with  its  execu¬ 
tion.  But  he  died  on  his  arrival  at  the  river,  and 
the  direction  devolved  upon  me.  The  enclosed  re¬ 
port  to  the  Legislature  on  this  subject  details  the 
extent  of  the  work  executed,  and  the  principles 
on  which  I  proceeded  in  the  attempt  to  make  a 
practicable  and  safe  navigation  both  up  and  down 
the  river.  I  will  here  only  repeat,  that  all  my  exer¬ 
tions  were  bent  to  force,  through  all  obstructions,  a 
channel,  clear  of  rocks,  of  forty  feet  wide,  close  to 
the  eastern  shore,  and  never  leaving  any  rock,  upon 
which  a  vessel  could  be  wrecked,  between  the  chan¬ 
nel  and  the  shore;  so  that,  in  the  most  violent  fresh¬ 
ets,  a  boat  should  always  be  safe,  by  keeping  close 
in  shore.  Rocks  of  immense  magnitude  were  there¬ 
fore  blown  away,  in  preference  to  following  a 
crooked  channel,  more  cheaply  made,  but  more  dif¬ 
ficult  and  dangerous,  and  varying  in  safety  and 
practicability  according  to  the  degree  of  the  rise 
of  the  river.  There  is,  however,  one  part  of  the 
navigation  in  which  the  bed  of  the  river  must  for¬ 
ever  be  pursued,  namely,  from  the  Indian  Steps 
above  McCall’s,  to  below  the  Gap  at  McCall’s — a 
part  of  the  navigation  of  which,  if  art  can  conquer 
it,  must  be  undertaken  in  a  state  of  the  country 
infinitely  more  abounding  in  wealth  and  popula¬ 
tion  than  at  present.” 

[R.  1745;  Exhibit  No.  92], 


This  work  was  described  in  detail  in  Mr.  Latrobe’s  Re¬ 
port  to  the  Governor  of  Pennsylvania.  [R.  2259-2265, 
2266-2271;  Exhibits  Nos.  164  and  165],  and  on  his  (ac¬ 
companying  map  [Exhibit  No.  86,  not  printed]. 

In  the  report  one  specific  piece  of  work,  prior  to  his 
own,  is  mentioned.  Referring  to  the  river  at  the  point 
of  Turkey  Hill  he  said: 

“In  the  year  1798  the  Maryland  Company  expend¬ 
ed  a  considerable  sum  under  the  direction  of  Colonel 
Antis,  in  endeavors  to  clear  a  channel  on  the  East¬ 
ern  Shore  by  blowing  away  the  rocks.” 

[R.  2262;  Exhibit  No.  164].  j 


This  and  other  prior  work  are  shown  on  the  Latrpbe 
map.  “The  best  Course  of  Navigation  as  opened  1793  & 
1801”  is  shown  for  about  a  mile  and  half  from  Columlbia 
to  Wright’s  Falls.  From  Wright’s  Falls  downward  (be¬ 
yond  the  point  of  Turkey  Hill,  the  map  shows  a  “ISfew 
Channel  1801”  (at  Turkey  Hill  designated  “Channel 
1798  and  1801”)  near  the  eastern  shore  and  an  “pld 
Course  of  navigation,”  running  near  the  middle  of  the 
river,  with  two  courses  at  Turkey  Hill  Falls.  Several 
miles  down  the  river,  just  beyond  the  mouth  of  Copes- 
togo  Creek,  the  “New  Channel  1801”  again  departs  f|om 
“The  old  Course,”  which  ran  into  and  across  the  mid¬ 
dle  of  the  river,  passed  between  Stone’s  Island  and! the 
west  shore,  returned  for  a  fraction  of  a  mile  to  the  east 
shore,  then  back  toward  and  near  the  west  shore  ^nd 
in  the  midst  of  the  river  as  far  as  Indian  Steps  F^lls, 
where  the  old  and  new  courses  unite  and  return  to  the 
east  shore.  About  two  miles  below  Colley’s  Falls 
(which  was  below  McCall’s  Ferry  and  near  the  pres¬ 
ent  site  of  the  Holtwood  dam),  at  Neal’s  Point,  the  “Old 
course”  again  crossed  the  river  and  ran  along  the  ^est 
shore  beyond  the  state  line  to  a  point  opposite  the  mbuth 
of  Conowango  Creek,  where  it  left  the  west  shore,  |  ran 
through  the  midst  of  the  river,  returned  to  the  west 
shore  just  above  Deer  Creek  and  followed  the  Tjvest 
shore  to  tidewater.  The  new  channel  continued  to  run 
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along  the  east  shore  from  Neal’s  Point  beyond  the  state 
line  and  divided  into  two  alternative  courses,  one  run¬ 
ning  into  the  head  of  the  Susquehanna  Canal  at  Love 
Island  on  the  east  shore,  the  other  crossing  the  river 
to  the  old  course  at  Grey  Rock  Falls  and  running  along 
the  west  shore  from  Grey  Rock  Falls  all  the  way  to  tide¬ 
water,  thus  departing  from  the  old  channel  from  the 
point  opposite  Conowango  Creek  to  the  point  above 
Deer  Creek,  where  the  old  channel  returned  to  the  west 
shore. 

Concerning  the  undertaking  to  make  the  Susquehanna 
in  Maryland  navigable  for  arks  and  rafts,  Mr.  Latrobe 
said  in  his  report: 

“A  law  of  the  state  of  Maryland  was  passed  in  1800, 
loaning  to  the  Susquehanna  Company  the  sum  of 
30,000  dollars,  on  condition  that  5000  dollars  should 
be  expended  in  rendering  the  bed  of  the  river  nav¬ 
igable  for  arks  and  rafts  in  the  spring  season.  This 
sum  was  evidently  very  inadequate  to  the  object, 
and  after  a  complete  view  of  the  river  by  Mr.  Shade 
and  myself,  in  which  the  expense  of  several  pro¬ 
posals  was  minutely  considered,  a  plan  was  finally 
'  arranged,  to  carry  which  into  execution  the  sum 
of  8,500  dollars  appeared  requisite.  It  also  appeared 
that  it  would  be  necessary  to  expend  within  the 
State  of  Pennsylvania  the  sum  of  1500  dollars  beyond 
the  appropriation  of  10,000  dollars,  in  order  to  unite 
the  works  of  the  states  in  a  proper  manner.  As 
several  gentlemen  of  the  state  of  Maryland,  inter¬ 
ested  in  the  navigation  of  the  Susquehanna,  had  on 
a  former  occasion  offered  to  raise  a  large  subscrip¬ 
tion,  to  be  expended  in  its  improvement,  a  meeting 
with  them  and  the  Governor  and  Directors  of  the 
Company  was  obtained  at  Baltimore,  in  October,  to 
which  I  submitted  the  plan  and  estimate.  It  was 
adopted,  but  as  the  resources  of  the  private  indi¬ 
viduals  who  met  could  not  be  immediately  called 
into  action,  the  Susquehanna  Company  directed 
their  own  funds  to  be  applied  to  its  execution,  and 


the  work  is  now  in  such  progress  that  I  cannot  doubt 
its  completion  during  this  season.”  [R.  2262-j2263 ; 
Exhibit  No.  164]. 

How  much  had  been  done  and  how  much  remained 
still  to  be  done,  Mr.  Latrobe  summed  up  thus: 

“It  will  appear  by  what  I  have  herein  reported  to 
your  Excellency,  and  by  the  appendix  hereuntb  an¬ 
nexed,  that  a  navigation  perfectly  safe  in  comparison 
to  what  it  has  been  heretofore,  is  already  effected 
from  Columbia  to  tide  water.  But  much  rerhains 
still  to  be  done  before  this  unfriendly  river  cs(n  be 
made  fit  for  the  common  purpose  of  convenient 
intercourse  between  the  country,  so  immense  ih  ex¬ 
tent  and  population  which  it  waters,  and  the  com¬ 
mercial  cities.”  [Italics  supplied]  [R.  2263;  Exhibit 
No.  164]. 


Judged  by  the  event,  Mr.  Latrobe’s  report  was,  Jc>oth 
generally  and  in  details,  unduly  optimistic  as  to  what 
had  been  done  and  what  could  be  done  to  make  the 
lower  Susquehanna  navigable.  No  navigation,  properly 
so  called,  had  been  or  could  be  effected  from  Coluijnbia 
to  tidewater.  Mr.  Latrobe’s  statement  concerning  the 
so-called  “navigation”  effected  was  made  “in  comparison 
with  what  it  has  been  heretofore”.  The  context  shows 
that  “perfectly  safe  in  comparison”  meant  anything  but 
safe.  In  his  “description  of  the  works  performed  towards 
effecting  a  safe  navigation  of  the  river  Susquehanna 
downwards — from  Columbia  to  Tidewater,  and  instruc¬ 
tion  for  performance  of  the  same”,  Mr.  Latrobe  ^ays, 
concerning  the  course  through  Indian  Steps  Falls: 

“A  pilot,  moderately  acquainted  with  the  r^ver, 
but  who  has  presence  of  mind  and  understand^  by 
the  appearance  of  the  current  at  a  distance,  -\yhat 
effect  it  must  necessarily  have  upon  the  course  of 
his  vessel,  may  by  observing  the  preceding  direc¬ 
tions  arrive  safely  below  the  falls  of  the  Indian  Step. 
There  are  other  channels  into  which  a  vessel  ipay 


be  thrown  as  low  as  the  east  channel  of  Ancrum’s 
Island,  which  in  its  present  state  is  highly  danger¬ 
ous.  A  vessel  which  gets  to  the  eastward  of  Lagey’s 
Hock  and  misses  the  channel  between  Reed’s  and 
Burkhalter’s  Islands  and  may  attempt  the  channel 
between  Reed’s  and  Ancrum’s,  keeping  well  up  to 
the  right  to  get  into  the  channel.  This  may  perhaps 
be  safely  done.  If  however  you  are  thrown  to  the 
eastward  of  Ancrum’s  Island,  take  good  care  that  at 
the  mouth  of  Toquan  Creek  you  are  as  close  to  the 
island  as  you  can  safely  steer;  and  when  in  sight 
of  the  sudden  turn  to  the  right,  if  you  exert  your¬ 
self  to  keep  near  the  island,  there  is  a  great  chance 
that  you  will  get  safely  through;  but  if  you  are 
caught  too  much  to  the  left,  you  must  expect  the 
inevitable  loss  of  your  craft,  perhaps  your  life  on 
the  high  rocks  before  you.  A  pilot  however  who 
permits  himself  to  be  carried  thus  far,  can  scarcely 
have  skill  or  courage  enough  to  get  through  his 
difficulties.”  [R.  2269;  Exhibit  No.  165]. 

That  the  lower  Susquehanna  was  not,  and  was  not 
deemed  to  be,  navigable  in  fact,  even  for  arks  and  rafts, 
before  1801,  is  shown  by  the  Maryland  Act  of  1799,  pro¬ 
viding  that  the  Susquehanna  Canal  Company,  upon  ex¬ 
penditure  of  $5000  on  opening  and  clearing  the  bed  of  the 
river  within  the  Maryland  line  and  completing  the  navi¬ 
gation  of  the  river  within  this  limit,  should  be  entitled 
to  half-tolls  on  the  bed.  of  the  river  [supra,  21,  22,  203-204, 
211-216].  In  this  respect  the  evidentiary  significance 
of  this  Act  is  not  impaired,  but  confirmed,  by  the 
controversy  that  arose  over  the  Act,  and  the  echoes 
of  this  controversy  years  later.  The  State  of  Penn¬ 
sylvania  objected  to  any  grant  of  tolls  on  the  bed 
of  the  river,  as  a  violation  of  the  constitutional 
rights  of  the  State  of  Pennsylvania.  [R.  1523-1529; 
Commission’s  Exhibit  No.  79.  R.  1968-1973,  Exhibit 
No.  Ill  (duplication)].  In  the  Maryland  Legisla¬ 
ture,  at  the  November,  1801,  session,  proposals  to  carry 
out  the  Act  of  1799  by  prescribing  the  manner  of  collect¬ 
ing  half-tolls  met  strong  opposition.  In  the  House  ena- 
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bling  resolutions  offered  were  referred  to  the  next,  ses¬ 
sion.  [R.  1921-1923;  Exhibit  No.  103].  In  the  Senate  a 
bill  passed,  after  rejection  of  amendments.  [R.  1924^1925; 
Exhibit  No.  104].  At  the  1802  session  a  committed  ap¬ 
pointed  to  meet  a  committee  of  the  Susquehanna  C^nal 
Company  reported  proposals  for  settlement,  including 
relinquishment  of  all  claims  to  half-tolls.  [R.  1926-l|930; 
Exhibit  No.  105].  Eventually  settlement  was  reached 
on  the  terms  of  the  Act  of  1803,  and  the  claim  to  half- 
tolls  on  the  bed  of  the  river  was  relinquished  foif  an 
increase  in  tolls  on  the  canal.  [Supra,  21,  204]  In  j  the 
course  of  this  controversy  nobody  contended  that  before 
the  passage  of  the  Act  of  1799,  the  lower  Susquehajnna 
was  navigable  in  fact.  Nobody  disputed  the  canal  dpm- 
pany’s  basic  position  that  the  half-tolls  on  the  bed  of |  the 
river  had  been  given  as  compensation  <(for  making  a 
navigation  where  none  before  existed”.  [R.  2253;  ]Ex- 
hibit  No.  164,  Report  of  Governor  and  Directors  to  the 
Proprietors  of  the  Susquehanna  Canal,  October  25, 1802]. 
Nor  was  this  position  disputed  when  new  controversy 
arose  years  later. 

The  Act  of  1817,  Ch.  150,  (passed  February  11,  1818), 
[Exhibit  No.  89;  A.  120-124],  recites  that  the  Sus¬ 
quehanna  Canal  Company  has  incurred  considerable 
debts,  that  the  canal  has  been  sold  by  the  sheriff  jpnd 
there  are  doubts  as  to  the  validity  of  the  sale;  authorizes 
a  resale,  provides  for  incorporation  of  the  purchasers, 
transfer  to  them  of  all  the  powers  of  the  Susquehaijina 
Canal  Company,  and  also  provides,  inter  alia: 

“That  whenever  any  ark,  raft  or  boat,  shall  ariiive 
within  the  range  of  the  wing-dam  at  the  head]  of 
said  canal,  and  south  of  the  rock  called  the  Wild 
Cat  Rock,  and  shall  be  left  there  by  the  persons  hav¬ 
ing  charge  thereof,  or  shall  not  be  removed  by  the 
said  persons  when  thereto  required  by  the  agent  of 
the  company,  so  as  to  leave  the  passage  into  the 
canal  free  and  open,  the  governor  and  directors]  of 
the  canal,  or  their  agents  duly  authorized,  shall  be 
and  hereby  are  empowered,  to  cause  every  such  airk, 


raft  or  boat  to  be  taken  into  the  canal,  and  passed 
down  the  same,  to  the  place  or  places  provided  or 
to  be  provided  for  the  safe  keeping  of  arks,  rafts 
and  boats,  and  to  act  with  respect  to  all  such  arks, 
rafts  and  boats,  in  the  same  manner,  and  to  collect 
and  receive  the  same  tolls  thereon,  as  if  they  had 
been  brought  into  and  passed  down  the  said  canal, 
to  said  place  or  places  by  their  owners  respectively, 
or  the  persons  having  the  care  thereof.”  [A.  123] 
[Sec.  8]. 

In  1818  extension  by  the  canal  company  of  its  wing- 
dam  at  the  head  of  the  canal  gave  rise  to  a  controversy 
which  lasted  for  several  years.  At  Love  Island,  at  the 
head  of  the  canal,  the  river  was  about  a  mile  and  a  quar¬ 
ter  wide.  The  new  channel  made  by  Latrobe  ran  close 
to  the  eastern  shore,  the  old  course  close  to  the  western 
shore.  A  Legislative  Committee  asserted  that  the  wing- 
dam  was  designed  to  force  arks  and  rafts  to  use  the  canal, 
by  preventing  them  from  using  the  river  channel.  [R. 
1950;  Exhibit  No.  108,  Votes  and  Proceeding.  Maryland 
House  of  Delegates,  December,  1821,  Session].  The  canal 
company  said  that  the  east  side  channel  had  been  formed 
and  cleared  by  it,  that  the  wing-dam  was  a  great  benefit 
to  watermen,  by  preventing  the  destruction  of  many 
lives  and  much  property,  and  that  watermen  who  did 
not  expect  to  pay  ought  not  to  use  the  channel,  but 
might  take  the  old  course.  [R.  1964;  Exhibit  No.  110, 
Pennsylvania  Archives,  1819].  The  old  controversy  was 
revived.  Maryland  Legislative  Committees  presented 
opposite  views,  the  Senate  report  supporting,  the  House 
report  opposing,  the  position  of  the  canal  company.  The 
Senate  report  said : 

“All  the  witnesses  examined  before  the  com¬ 
mittee  agree  in  stating,  that  prior  to  the  improve¬ 
ments  made  by  the  canal  company  on  the  eastern 
shore,  the  only  known  navigable  channel  was  on 
the  western  side,  from  Rogers’  Bottom  to  tide  water. 
The  company  opened  a  channel  from  Rogers’  Bot- 
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tom  to  the  head  of  the  canal,  with  a  view  of  course 
to  advance  their  own  interests.  As  soon  as  this 
channel  was  opened,  the  passage  on  the  westeirn 
shore  was  abandoned,  and  the  whole  commerce! of 
the  river  passed  down  the  eastern  side  as  far  as  the 
head  of  the  canal.  This  was  a  place  of  deposit  fr<j>m 
which  they  might  either  take  the  river  or  the  carial 
as  circumstances  should  happen  to  dictate.  As  the 
wing  dam  is  now  extended,  the  complaint  is,  this 
choice  is  no  longer  left  them;  but  on  the  contrary 
when  they  get  to  the  head  of  the  canal,  they  are  com¬ 
pelled  to  go  through  it,  from  the  impossibility  of 
getting  round  the  upper  extremity  of  the  wing-dam. 
The  committee  cannot  perceive  the  justice  of  the 
complaint.  The  company,  with  a  view  of  their  own 
interests  and  at  a  great  expense,  opened  a  channel 
where  there  was  none  before.  Every  body  uses 
their  channel  because  it  is  not  in  their  power  !to 
prevent  it.  And  the  legislature  are  called  upon  ito 
destroy  the  usefulness  of  the  channel  to  the  can^il, 
in  order  to  subserve  the  purposes  of  men  who  hajve 
no  absolute  right  to  use  it  at  all.” 

[R.  1937-1938;  Exhibit  No.  107,  Votes  and  Proceed¬ 
ings  of  the  Maryland  Senate,  December,  1821,  Ses¬ 
sion]. 

.  ! 

This  contention  was  met,  not  by  denial  but  by  confession 

and  avoidance.  The  new  artificial  channel  was  produced, 
not  by  “the  present  company”  (formed  under  the  Act 
of  1817  [supra,  225-226]  by  the  purchasers)  but  through 
“the  munificence  of  Pennsylvania,  the  state  of  Maryland, 
and  the  good  old  Susquehanna  Canal  Company.”  The 
House  report  said : 

“They  [the  present  proprietors  of  the  canal]  have 
taken  special  care  to  impress  on  the  legislature  dur¬ 
ing  the  present  session,  that  the  in-shore  or  nOw 
channel,  is  an  artificial  one,  produced  by  the  labor 
and  expense  of  the  Canal  Company  exclusively.  It 
will  not  be  affirmed  by  the  most  hardy  of  their 
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advocates,  that  any  of  this  statement  in  reference  to 
the  present  company  is  true.  The  history  of  the 
in-shore  channel,  from  Turkey  Hill  to  tide,  embraces 
the  munificence  of  Pennsylvania,  the  state  of  Mary¬ 
land,  and  the  good  old  Susquehanna  Canal  Com¬ 
pany;  and  the  present  proprietors  have  no  other 
merit,  than  obstructing  it  since  the  1st  of  January, 
1818.  in  the  face  of  the  compromise  between  the  two 
states,  and  the  conventional  arrangement  between 
the  legislature  of  Maryland  and  the  former  pro¬ 
prietors,  ratified  in  January  1804.” 

[E.  1950-1951;  Exhibit  No.  108]. 

Evidently  raft  and  ark  traffic,  abnormal  and  precari¬ 
ous  as  it  was,  benefited  materially  from  proximity  of 
canals,  dams,  wing  dams  and  the  like,  which  were  avail¬ 
able  in  emergency  and  furnished  shelter  for  such  craft, 
even  when  not  used  for  passage.  For  instance,  by  a 
Pennsylvania  Act  of  April  3,  1851  [P.  L.  352 — No.  226], 
“Henry  Wilton,  of  the  borough  of  Wrightsville,  in  the 
county  of  York,  his  heirs  or  assigns”  were  “authorized 
to  erect  and  maintain  a  dam  or  breaker  in  the  Susque¬ 
hanna  river,  with  necessary  booms  and  anchors”.  The 
Act  provided,  inter  alia : 

“Section  4.  That  Henry  Wilton,  his  heirs  or 
assigns,  shall  have  the  right  to  charge  and  collect 
toll  or  boomage  on  all  arks,  rafts,  and  other  crafts 
landing  and  lying  either  above  or  below  the  breaker, 
or  attached  to  the  dam,  booms,  or  anchors,  to  wit: 
All  rafts,  arks,  or  other  crafts  not  purchased  by  or 
belonging  to  persons  owning  or  occupying  shore  or 
landings  of  their  own  in  the  borough  of  Wrights¬ 
ville,  shall  have  the  privilege  of  landing  and  lying 
twelve  hours,  free  of  toll;  one  dollar  for  every  ark 
or  raft  lying  longer  than  twelve  hours,  and  not  more 
than  twenty-four  hours;  two  dollars  for  every  ark 
or  raft  lying  longer  than  twenty-four  hours,  and  not 
more  than  ten  days;  three  dollars  for  every  ark  or 
raft  lying  longer  than  ten  days,  and  not  more  than 
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ten  months;  five  dollars  for  every  boat  lying  lender 
the  wall  for  protection  over  four  days,  and  not  more 
than  six  months.”  [A.  80-81], 

The  old  Maryland  canal  on  the  east  bank,  long  jafter 
it  had  been  practically  abandoned  for  general  purposes 
and  superseded  by  the  Susquehanna  and  Tidewater 
Canal  on  the  west  bank,  continued,  until  1858,  to  be  iused 
for  passage  by  rafts  when  the  water  in  the  river  gojt  too 
low.  [Record  in  Harlow  case  (Exhibit  No.  88,  not  re¬ 
printed),  pp.  208,  211-212,  213]. 

Latrobe’s  work  on  the  bed  of  the  river,  in  1801,  j  was 
not  the  end  of  effort  by  public  and  private  interests  to 
make  the  lower  Susquehanna  navigable.  Twenty-five 
years  later,  when  the  raft  and  ark  movement  on  the 
Susquehanna  had  not  yet  reached  its  height,  the  States 
of  Maryland  and  Pennsylvania  were  again  cooperating 
in  the  attempt  to  make  the  river  navigable.  In  1817  the 
Legislatures  of  both  States  adopted  resolutions  appoint¬ 
ing  Commissioners  to  confer  together,  examine  the  fiver 
and  report  upon  means  to  improve  navigation  of  it.  [R. 
1959-1961,  Exhibit  No.  109:  R.  1974-1975,  Exhibit'  No. 
112.] 

The  Commissioners  of  the  two  States,  in  the  summer 
of  1817,  made  a  joint  examination  of  the  bed  of|  the 
lower  Susquehanna  and  later  reported  to  their  respective 
Legislatures,  recommending  expenditures  by  the  j  two 
States  on  the  bed  of  the  river  in  “removing  obstructions 
to”  and  “improving”  navigation.  The  Pennsylvania 
Commissioners  were  convinced  that  the  river  could  be 
“effectually  improved”  at  small  expense,  “probably  not 
exceeding  the  losses  that  may  occur  in  a  single  ye^r,  if 
the  river  is  permitted  to  continue  in  its  present  imper¬ 
fect  state  of  improvement.”  [R.  1982,  1980;  Exhibit!  No. 
113,  Pennsylvania  Journal  of  the  House,  1817-1818.|  R. 
1931-1935;  Exhibit  No.  106,  Votes  and  Proceeding^  of 
Maryland  Senate,  1817].  The  Maryland  Commissjion- 
ers  were  still  more  optimistic  as  to  the  possibilitiejs  of 
“improvement”.  They  believed  that  $250,000,  “jjudi- 
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ciously  expended”  on  the  blowing  of  rocks,  deepening, 
wing-dams,  towing  paths,  chains  and  ring  bolts,  and 
some  “improvements  of  a  different  kind”,  would  render 
descending  navigation  “perfectly  safe,”  and  make  it 
practicable  for  a  much  longer  period  of  the  year,  and 
also  render  “the  ascent  practicable  at  such  a  cost  as 
might  be  borne  by  those  who  wish  to  transport  merchan¬ 
dise  up  the  river  in  that  manner.”  [R.  1934-1935;  Ex¬ 
hibit  No.  106,  Votes  and  Proceedings  of  Maryland  Senate, 
1817].  The  Pennsylvania  Commissioners  were  of  the 
opinion  that  ascending  navigation  might  be  “consider¬ 
ably  amended”,  but  “must  always  remain  tedious,  diffi¬ 
cult  and  dangerous;  and  even  if  free  from  toll,  more  ex¬ 
pensive  and  less  eligible  than  the  present  land  carriage 
from  Baltimore,  and  even  from  Philadelphia.”  [R.  1978: 
Exhibit  No.  113]. 

Both  the  Pennsylvania  and  the  Maryland  Commis¬ 
sioners  noted  the  difficulties  of  their  own  ascent  of  the 
river  from  the  head  of  the  Maryland  canal  to  Columbia. 
This  joint  examination  was  made  in  mid-summer,  when 
the  river  was  ordinarily  too  low  for  rafts  or  arks  and  low 
enough  for  the  Commissioners  to  see  the  bed  of  the 
river — and  to  be  “poled”  and  hauled  upstream.  For 
this  journey  they  engaged  “a  suitable  river  boat  with  at 
least  six  hands,  properly  equipped  with  ropes,  poles  and 
oars.”  [R.  1977;  Exhibit  No.  113].  At  the  time  first 
appointed,  the  river  was  too  high  for  the  trip  to  be  made. 
Six  weeks  later  the  river  was  still  too  high  for  ascent 
from  Port  Deposit.  The  trip  was  therefore  made  up  the 
canal  from  Port  Deposit  and,  after  waiting  a  day  and  a 
half  at  the  head  of  the  canal,  up  the  river  to  Columbia, 
which  was  reached  “after  a  laborious,  difficult  and  peri¬ 
lous  passage”.  [R.  1978;  Exhibit  No.  113].  Referring  to 
a  part  of  the  river  which  includes  the  present  site  of  the 
Holtwood  dam,  the  Commissioners  said: 

“At  Neal’s  Point  the  river  assumes  a  different  ap¬ 
pearance,  and  becomes  wild  in  the  extreme  for  the 
distance  of  a  mile,  to  the  foot  of  Colley’s  Falls;  for 
though  there  is  no  fall,  yet  being  much  narrower 
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than  below,  and  a  great  portion  of  its  bed  beihg  oc¬ 
cupied  by  those  rugged  clumps  of  rocks  called  the 
Bear  Islands,  the  water  becomes  very  deep,  and 
whirls  about  in  every  direction;  added  to  this,  the 
shores  bounded  by  rocks  nearly  perpendicular,  and 
in  many  places  from  20  to  150  feet  high,  prevented 
us  from  either  polling  or  towing  with  effect,  and  our 
ascent  was  both  slow  and  dangerous.” 

[R.  1933;  Exhibit  No.  106.] 

Cooperation  between  the  States  of  Pennsylvania  and 
Maryland,  in  the  attempt  to  make  the  lower  Susque¬ 
hanna  navigable,  was  interrupted  for  several  years  by 
the  controversy  that  arose,  in  1819,  over  the  extension  of 
the  wing-dam  at  the  head  of  the  Maryland  canalt  [R. 
1961-1965;  Exhibit  No.  110,  Pennsylvania  Archive^]. 

In  1821  the  Maryland  Legislature,  by  an  act  tb  take 
effect  upon  the  assent  of  the  City  of  Baltimore,  author¬ 
ized  the  City  of  Baltimore  to  issue  “stock”,  not  exceed¬ 
ing  $50,000  and  not  exceeding  $5,000  in  any  one!  year, 
and  appointed  Commissioners  to  dispose  of  the  stock  and 
apply  the  proceeds  towards  “the  improvement  of  the 
navigation”  of  the  lower  Susquehanna,  “so  as  to  make 
the  navigation  of  the  said  river  as  safe,  convenient  and 
easy  as  may  be  found  practicable.”  [A.  124]  In  18^2  the 
City  of  Baltimore,  by  ordinance,  gave  its  assent  to  tbie  Act 
of  1821.  [R.  1985-1990;  Exhibit  No.  114,  Pennsylvania 

Journal  of  the  House,  1821-1822].  In  1823  the  Sthte  of 
Pennsylvania  appropriated  $50,000  for  the  same  purpose, 
not  more  than  $10,000  to  be  expended  in  any  one  year, 
and  appointed  Commissioners  to  “explore”  the  rivejr  and 
cooperate  with  Maryland  Commissioners.  [R.  2017- 
2021;  Exhibit  No.  115,  Pennsylvania  House  Journal,  1823- 
1824.  R.  2082;  Exhibit  No.  123,  Report  of  Susquehanna 
Commissioners  to  Mayor  and  City  Council  of  Baltimore, 

January  14,  1825]. 

. 

A  committee  report  to  the  Maryland  House  of  Dele¬ 
gates  on  January  4,  1822,  indicates  (1)  the  lack  of  navi¬ 
gable  capacity  of  the  lower  Susquehanna  in  its  natural 
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condition,  (2)  the  physical  and  economic  limitations  of 
the  raft  and  ark  traffic  and  the  severe  (but  transitory) 
economic  -need  on  which  that  traffic  rested,  and  ( 3 )  the 
persistent  (but  unattainable)  hope  of  making  the  Sus¬ 
quehanna  really  navigable: 

“In  the  latter  part  of  its  course,  this  noble  river  is 
impeded  by  rocks,  and  in  its  passage  through  hills 
of  granite,  the  channel  becomes  crooked  and  wind¬ 
ing,  the  bed  uneven,  and  the  waters  rapid,  rough 
and  dangerous  to  the  navigator.  Much  has  been 
done  to  smooth  these  obstacles,  and  it  is  with  much 
satisfaction  that  the  committee  are  enabled  to  state 
their  impression  that  the  navigation  of  the  river  has 
gradually  been  much  improved  since  the  time  when 
it  was  thought  impracticable  to  venture  to  navigate 
it  in  any  manner  with  safety. 

*  * 

“The  produce  of  the  Susquehanna  is  at  present 
wafted  down  the  stream  when  the  water  is  high  in 
large  arks,  which  are  broken  up  and  sold  for  a  mere 
trifle  when  the  voyage  is  finished.  Until  the  last 
summer  it  appears  that  no  boats  ever  attempted  to 
ascend  the  river  to  Columbia,  and  the  enterprise 
was  at  first  declared  to  be  impracticable.  It  ap¬ 
pears,  however,  from  a  report  made  to  the  citizens 
of  Baltimore,  by  certain  commissioners  who  were 
delegated  on  their  part  to  attend  the  meeting  at 
Lancaster,  that  in  the  course  of  the  last  summer, 
loaded  boats  were  successfully  brought  up  the  rapids 
and  falls  of  the  river  to  the  town  of  Columbia. 
From  the  same  authority  it  would  appear  that  the 
belief  in  the  practicability  of  ascending  the  river  in 
loaded  boats  was  becoming  so  confirmed,  that  sev¬ 
eral  boats  were  building  for  that  express  purpose, 
and  persons  preparing  to  pursue  the  regular  busi¬ 
ness  of  transporting  goods  and  produce  on  the  river. 
The  effort  should  be  carefully  cherished,  and  as  the 
statements  of  all  these  persons  concur,  that  from 
ten  to  fifteen  thousand  dollars  would  most  essen- 
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tially  benefit  the  navigation,  the  aid  thus  required 
should  be  promptly  afforded  them. 

“Your  committee  have  had  an  estimate  put  into 
their  hands  by  the  commissioners  appointed  by  the 
citizens  of  Baltimore,  from  which  it  appears  that 
about  nine  hundred  and  twenty  five  rafts  of  lumber, 
averaging  each  twenty  five  thousand  feet,  and  five 
hundred  and  thirty  five  arks  loaded  with  various 
productions  of  the  country,  have  descended  the 
waters  of  the  Susquehanna  to  the  Chesapeake,  dur¬ 
ing  the  present  year.  The  value  of  this  property  at 
a  fair  estimate,  although  prices  have  been  extrenjiely 
low  and  sales  unusually  languid,  is  not  less  than  |one 
million  one  hundred  and  twenty  thousand  dollars. 
From  the  best  information,  it  would  appear  that  not 
more  than  one  tenth  part  of  the  above  sum  is  ex¬ 
pended  for  return  goods  or  otherwise,  in  Maryland, 
and  that  all  the  rest,  forming  the  great  mass,  is|  re¬ 
mitted  to  Philadelphia  or  New  York,  to  be  laid  |  out 
in  goods  and  merchandise  there.  The  establishment 
of  a  boat  navigation  up  the  Susquehanna,  would  se¬ 
cure  the  investment  and  expenditure  of  this  large 
sum,  amounting  in  the  present  year  to  a  millioh  of 
dollars,  within  the  state  of  Maryland,  and  the 
reasonable  profits  on  which,  would  increase  the 
wealth  and  revenues  of  the  state,  and  give  employ¬ 
ment  to  a  number  of  her  citizens,  at  the  same  iime 
the  improvement  of  the  navigation  would  every 
year  increase  the  quantity  of  produce  brought  down; 
the  exports  of  Maryland  would  mount  up;  her 
revenue  flourish  in  the  multiplication  of  the  objects 
of  taxation;  retailer’s  and  ordinary  licenses  be  rfiore 
productive,  and  an  activity  be  given  to  the  employ¬ 
ment  of  capital  which  would  naturally  attract  it  to 
us  from  other  quarters,  and  the  benefits  would  be 
transferred  through  the  whole  state.” 

[R.  1940,  1941-1942;  Exhibit  No.  108.] 

I 

i 

In  the  summer  of  1823  the  Commissioners  of  the  two 
States  met  and  “explored  the  river”,  agreed  upon  a 
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course  of  work  and  expenditures  to  “remove  obstruc¬ 
tions,”  and  proceeded  to  let  contracts  for  such  work. 
[R.  2017-2020;  Exhibit  No.  115.]  The  Pennsylvania 
Commissioners  made  reports  to  the  Pennsylvania  Legis¬ 
lature  in  November  or  December  in  1823,  1824,  1825  and 
1826  and  in  January,  1828.  [R.  2016-2023;  Exhibit  No. 

115,  Pennsylvania  House  Journal,  1823-1824.  R.  2023- 
2030;  Exhibit  No.  116,  Pennsylvania  House  Journal, 
1824-1825.  R.  2033-2039;  Exhibit  No.  117,  Pennsylvania 
Senate  Journal,  1825-1826.  R.  2039-2044;  Exhibit  No. 
118,  Pennsylvania  House  Journal,  1826-1827.  R.  2053- 
2056;  Exhibit  No.  119,  Pennsylvania  House  Journal,  1827- 
1828.]  The  Maryland  Commissioners  reported  to  the 
Mayor  and  City  Council  of  Baltimore  on  January  20, 
1824,  August  30,  1824,  January  14,  1825  and  January  18, 
1826.  [R.  2072,  2071-2076,  2076-2083;  Exhibit  No.  123, 
Reports  of  Susquehanna  Commissioners  to  Mayor  and 
City  Council  of  Baltimore,  August  30,  1824  and  January 
14,  1825.  R.  2084-2088;  Exhibit  No.  124,  Niles’  Weekly 
Register,  February  11,  1826,  report  of  January  18,  1826.] 

As  usual,  the  Commissioners  were  optimistic,  both  as 
to  “completing”  descending  navigation,  so  that  “vessels 
of  greater  burthen”  might  descend  “with  more  safety 
and  far  less  expense”,  and  also  as  to  “making”  ascending 
navigation.  [R.  2020].  In  1824  they  reported  that  in 
their  first  object  they  had  “so  far  succeeded”  that  no 
instance  had  “come  to  their  knowledge  of  any  loss  hav¬ 
ing  occurred  this  season,  where  the  improved  channel 
was  used  between  Columbia  and  the  head  of  the  canal.” 
[R.  2025,  2072].  They  also  united  in  the  conclusion  that 
“the  attainment  of  an  ascending  navigation”  was  “alto¬ 
gether  practicable”.  [R.  2076].  “Gains”  that  “must 
result”  from  such  ascending  navigation  were  estimated 
by  comparison  of  expense  of  carriage  by  water  with  ex¬ 
pense  of  carriage  “by  wagons  from  Philadelphia  or  Bal¬ 
timore  to  Columbia.”  [R.  2027-2028]. 

In  1825  the  Pennsylvania  Commissioners  summarized 
results  believed  to  have  been  attained: 

“From  what  has  been  effected  in  the  improvement 
of  the  river  from  Columbia  to  tide,  has  had  the 
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tendency  of  making  the  most  dangerous  parts  of  j  the 
river  easy  to  navigate.  It  has  so  materially  |  in¬ 
creased  the  confidence  of  the  merchants  of  Colum¬ 
bia,  Marietta  and  the  neighboring  towns,  thsjt  a 
great  number  of  arks  are  built  at  these  places,  and 
some  of  a  very  slender  construction,  the  sides  b^ing 
made  of  common  plank  and  bottomed  with  inch  and 
quarter  stuff;  craft  of  such  description  could  not 
have  descended  the  river  before  the  present  j  im¬ 
provements  were  effected;  and  instead  of  a  great  por¬ 
tion  of  the  produce  of  those  places  going  to  market 
by  wagons,  it  finds  its  way  down  the  river.  [The 
commissioners  merely  mention  these  facts  to  s|iow 
the  advantages  that  have  already  been  experienced 
from  the  improvement.” 

[R.  2035;  Exhibit  No.  117.  Pennsylvania  Sepate 
Journal  1825-1826]. 

I 

In  their  report  of  January  14,  1828,  the  Pennsylvania 
Commissioners  said: 

“That  the  contracts  entered  into  for  the  improve¬ 
ment  of  the  navigation  of  the  Susquehanna  river, 
between  the  town  of  Columbia  and  tide,  the  greater 
portion  of  which  is  completed,  and  when  the  residue 
is  finished  the  commissioners  believe  all  will  be 
done  that  is  necessary  to  perfect  the  descending 
navigation  between  said  points.  Crafts  will  then 
be  able  to  descend  from  Columbia  to  the  head  of  the 
Maryland  canal,  carrying  from  50  to  60  tons,  &t  a 
stage  of  water  at  which  previous  to  the  improve¬ 
ments  they  could  not  arrive  at  the  latter  place  ^jvith 
more  than  one  half  that  quantity.  At  the  same  time 
they  do  not  wish  to  be  understood  to  say,  or  insinu¬ 
ate,  that,  if  experience  would  prove  it  necessary  to 
make  further  improvements  that  it  is  not  suscepti¬ 
ble  of  greater  improvements.  From  what  has  been 
done  for  the  advantage  of  the  navigation,  we  -feel 
highly  gratified  to  find,  that  it  has  rendered  general 
satisfaction  to  those  who  trade  on  its  waters.” 
[R.  2053-2054;  Exhibit  No.  119.  Pennsylvania  H<j)use 
Journal  1827-1828]. 
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The  Maryland  Commissioners  in  their  1825  report 
stated  the  need  for  ascending  navigation  and  the  in¬ 
herent  limitations  of  the  raft  and  ark  traffic  thus: 

“The  great  interest  which  must  be  felt  by  the  in¬ 
habitants  of  Pennsylvania,  bordering  on  the  waters 
of  this  great  river,  and  its  wide  extended  branches, 
in  rendering  it  a  safe  and  convenient  channel,  by 
which  to  transport  to  market  the  rich  products  of 
their  fertile  county,  upon  safe  and  economical  terms, 
excludes  the  idea  that  the  Legislature  of  that  state 
will  hesitate  to  co-operate  in  any  further  measures 
which  may  be  calculated  to  call  forth  the  enterprise 
of  its  citizens,  and  to  convert  its  dormant  wealth 
into  active  capital. 

“Though  much  will  be  done  towards  effecting 
those  objects  by  the  expenditure  of  the  money  al¬ 
ready  appropriated  for  rendering  safe  and  practi¬ 
cable  at  all  times  the  descending  navigation,  it  will 
appear  clear  to  every  person,  that  until  provision 
shall  have  been  made  by  which  the  descending  boats 
can  reascend  the  river,  the  intercourse  between  the 
interior  country  and  seaboard  must  be  limited,  ex¬ 
pensive,  and  in  some  degree  uncertain. 

“The  necessity  of  adopting  measures  to  overcome 
the  impediments  to  an  ascending  trade,  is  becoming 
daily  more  obvious,  not  only  in  consequence  of  the 
increased  difficulty  in  procurring  timber  suitable  for 
the  construction  of  arks,  but  from  the  circumstance 
of  new  sources  of  trade,  seeking  an  outlet  by  the 
improved  channel  of  the  Susquehanna,  from  dis¬ 
tricts  of  the  country  too  fertile  in  their  quality,  and 
too  highly  cultivated  to  justify  the  use  of  timber 
in  the  construction  of  boats  to  be  used  in  one  trip 
only.”  [E.  2081.] 

In  their  1826  report  the  Maryland  Commissioners  also 
said: 

“Some  interesting  experiments  were  commenced 
to  ascertain  the  practicability  of  using  small  steam 
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boats  in  ascending  the  river  Susquehanna,  the  last 
season,  but  they  were  not  commenced  until  the 
water  had  become  so  low  as  to  preclude  the  use  of 
even  ordinary  keel  boats,  and  consequently  an  opin¬ 
ion  cannot  be  yet  formed  with  sufficient  certainty 
to  decide,  whether  or  not  the  future  improvements 
of  the  river  ought  to  be  made,  with  a  view  to  accom¬ 
modate  boats  of  this  description.  It  is  probable  that 
the  first  rise  in  the  water  in  the  spring,  will  enable 
the  patriotic  and  enterprising  individuals  who  haye 
incurred  the  risk  and  expense  of  these  experiments, 
to  satisfy  the  public  mind  as  to  the  practicability 
of  the  useful  application  of  steam  in  ascending  the 
Susquehanna,  at  all  places  where  the  current  does 
not  exceed  from  three  to  five  miles  per  hour.”  (R. 
2085-2086]. 

I 

On  the  lower  Susquehanna  the  current  usually  exceeded 
three  to  five  miles  per  hour  when  the  water  was  not  too 
low  for  any  vessel  [supra,  56].  On  April  27,  1^26 
these  “interesting  experiments”  with  steamboats  on  fhe 
upper  Susquehanna  (except  the  maiden  trip  up  to  tjhe 
upper  Susquehanna )  ended  in  a  boiler  explosion  in 
which  a  number  of  persons  were  killed  or  injured.  [R. 
1040-1042;  Commission’s  Exhibit  No.  42,  Daily  Stories 
of  Pennsylvania].  In  a  story  of  this  trip  by  Dr.  G6d- 
charles,  one  of  the  Commission’s  witnesses,  it  is  said : 

“Even  before  the  advent  of  canals  or  railroads 
the  enterprising  merchants  of  Baltimore  sensed  ihe 
importance  of  facilitating  the  commerce  along  fhe 
great  Susquehanna  River. 

“They  believed  it  would  materially  enhance  th^ir 
volume  of  business,  especially  in  lumber,  iron,  grain, 
and  whiskey,  if  the  river  would  be  freed  of  si}ch 
obstructions  as  impeded  or  hindered  navigation^ 
“Large  sums  of  money  were  expended  in  remov¬ 
ing  rocky  channels  in  the  river  below  Columbia,;  so 
as  to  admit  the  passage  of  arks  and  rafts  down 
stream,  on  their  way  to  tide  water.  A  canal  Had 
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been  constructed  from  Port  Deposit,  northward,  in 
order  that  the  returning  craft  might  avoid  the  shoals 
and  dangerous  reefs  along  the  first  ten  miles  above 
tide  water. 

“Yet  in  spite  of  all  these  improvements  no  satis¬ 
factory  way  has  been  found  which  would  return  to 
the  producers  of  the  Susquehanna  Valley  such  arti¬ 
cles  of  commerce  and  merchandise  as  they  would 
naturally  require  in  return  for  the  raw  products 
of  the  forest,  field  and  mine. 

“The  authorities  of  Pennsylvania  were*  also  awake 
to  the  situation,  as  were  the  citizens.  Several  at¬ 
tempts  had  been  made  to  have  complete  surveys 
of  the  river  and  estimates  of  the  cost  of  the  work 
required  to  make  the  great  river  navigable.” 

In  1824,  the  Pennsylvania  Commissioners  and  the 
Maryland  Commissioners  had  been  unable  to  procure 
the  aid  of  an  experienced  engineer  [R.  2080,  2026].  In 
the  Maryland  Commissioners’  report  of  January  18, 1826, 
they  said  they  had  ascertained  with  the  aid  of  two  engi¬ 
neers  that  an  ascending  navigation  might  be  made  “at 
a  moderate  expense”,  either  by  a  canal  on  the  west  side 
of  the  river  about  fourteen  miles  long  or  by  short  canals 
and  locks  at  the  different  rapids,  which  present  a  velocity 
in  the  current  too  great  to  be  ascended  without  artifical 
means.  [R.  2086-2087].  In  1826,  the  Pennsylvania  Com¬ 
missioners,  pursuant  to  resolutions  of  the  Legislature, 
appointed  Charles  Trcziyulny,  an  engineer,  to  make  a 
survey  of  the  Susquehanna  from  the  Maryland  line  to 
the  New  York  line  for  the  purpose  of  “ascertaining  the 
true  state  and  condition”  of  the  river  and  “the  relative 
advantage  of  a  steam-boat  navigation  in  its  natural  chan¬ 
nel,  and  of  an  artificial  canal  at  or  near  its  banks”. 
Trcziyulny's  report  is  dated  March  5, 1827.  [R.  2092-2115; 
Exhibit  No.  126.  Report  of  Charles  Trcziyulny].  On 
the  question  of  relative  advantages  he  reached  the  fol¬ 
lowing  conclusion: 

“Taking  into  consideration  all  the  impediments 
that  oppose  themselves  to  a  safe  and  easy  naviga- 
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tion  of  the  Susquehanna,  I  am  clearly  of  opinion, 
that  by  a  partial  slack  water  improvement  the  erid 
desired  would  be  attained  with  the  least  expens^, 
and  would  prove  decidedly  the  most  advantageousL” 
[R.  2100;  Exhibit  No.  1261. 

His  plan  included  excavating  a  channel  and  building  a 
number  of  dams  and  locks.  Concerning  the  expense 
and  perils  of  ark  traffic,  he  said: 

“The  expense  of  navigating  an  ark  of  forty  toi(is 
from  Owego  to  Conewago,  a  distance  of  250  miles, 
is  about  fifty  dollars,  and  proportionably  more  4>r 
less  from  any  point  intermediate,  or  more  distant; 
but  from  Conewago  to  tide  the  expense  is  from  sixty 
to  seventy  dollars,  which,  in  some  cases,  would 
amount  to  ten  or  twelve  per  cent,  on  the  value  jof 
the  whole  cargo;  but  if  the  river  was  improved  lj)y 
a  margin  channel  and  towing  path,  I  conceive  lit 
would  tend  to  reduce  these  expenses  about  one  third 
of  their  present  amount.  Suitable  break-waters 
might  here  be  of  advantage,  formed  from  the  mate¬ 
rials  excavated. 

•  i 

“I  presume  that  the  losses  in  produce,  merchan¬ 
dise,  etc.,  which  have  been  sustained  by  our  citizens 
during  the  last  twenty  years  on  this  river,  in  conse¬ 
quence  of  its  very  dangerous  navigation,  would  be 
more  than  sufficient  to  improve  it  in  the  best  man¬ 
ner  proposed.  And,  in  addition  to  the  mere  loss  of 
property,  the  lives  of  many  valuable  citizens  have 
been  sacrificed  and  many  young  and  growing  faitn- 
ilies  have  been  deprived  of  their  chief  support,  aAd 
thus  have  had  their  fairest  prospects  nipt  in  the 
bud.”  [R.  2104;  Exhibit  No.  126]. 

In  December,  1817  [1827?].  Charles  T.  Whippo,  an 
engineer,  examined  a  proposed  canal  route  on  the  e^st 
side  of  the  Susquehanna,  between  Chickies  creek  ( above 
Columbia)  and  the  Maryland  line.  In  a  report  to  the 
Pennsylvania  Canal  Commissioners,  he  thus  described 
the  river  and  the  shore: 
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“In  pursuance  of  these  instructions,  I  commenced 
at  the  above  mentioned  point,  and  run  down  as  far 
as  Turkey  hill  a  distance  of  8V2  miles.  There  we 
found  the  rocks  so  steep,  and  so  high,  and  the  river 
so  deep,  and  so  rapid,  that  we  were  obliged  to  aban¬ 
don  the  idea  of  continuing  the  level  any  further. 
Nearly  the  whole  of  the  remaining  distance  to  the 
Maryland  line  the  shore  of  the  river  presents  the 
most  serious  difficulties.  In  many  places  the  rocks 
rise  two  or  three  hundred  feet  above  the  surface  of 
the  river,  and  at  most  of  these,  we  were  informed 
that  the  water  was  from  50  to  60  feet  deep.  In  order 
to  get  along,  we  were  obliged  to  employ  a  guide 
to  conduct  us  through  the  passes  of  the  rocks, 
through  which  we  forced  our  way  frequently  at  the 
risk  of  our  lives. 

“Had  the  river  been  lower  or  less  rapid,  we  could 
have  succeeded  better  with  a  boat,  but  at  this  time 
the  current  was  so  strong  that  a  landing  could  only 
be  effected  at  a  few  places,  and  we  were  therefore 
compelled  to  keep  on  the  shore. 

“In  measuring  the  distance  we  kept  along  the 
shore  as  much  as  possible,  but  when  that  was  im¬ 
practicable  the  chain  was  carried  on  the  table  land 
above.”  [R.  2062;  Exhibit  No.  120,  Pennsylvania 
House  Journal,  1827-1828.] 

Before  Trcziyulny  began  his  survey,  the  State  of  Penn¬ 
sylvania  had  already  embarked  on  the  construction  of 
state  canals  and  other  “state  works”.  An  Act  of  April  11, 
1825  authorized  appointment  of  a  Board  of  Canal  Com¬ 
missioners  [R.  858].  By  an  Act  of  February  25,  1826, 
the  Canal  Commissioners  were  authorized  to  begin  con¬ 
struction  of  “the  Pennsylvania  Canal”  “from  the  river 
Swatara,  at  or  near  Middletown,  to  or  near  a  point  on  the 
east  side  of  the  river  Susquehanna,  opposite  the  mouth 
of  the  river  Juniata”.  [R.  858-859,  858-863;  Commission’s 
Exhibit  No.  28].  An  Act  of  April  9, 1827,  which  provided 
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for  the  further  extension  of  the  Pennsylvania  Canal, 
required  the  Canal  Commissioners  to 

“cause  surveys  and  estimates  to  be  made  as  soon 
as  convenient,  from  the  termination  of  the  Pennsyl¬ 
vania  canal  at  the  mouth  of  the  Swatara,  down  the 
east  and  west  sides  of  the  Susquehanna  river  to  Ithe 
Maryland  line,  and  make  report  to  the  next  legis¬ 
lature,  of  the  expense  and  practicability  of  extend¬ 
ing  the  Pennsylvania  canal  to  the  intersection  of  the 
Maryland  line  and  the  said  river.”  [R.  865,  ^63- 
872;  Commission’s  Exhibit  No.  281. 

The  Pennsylvania  Susquehanna  Commissioners  in 
1826,  and  the  State  of  Maryland  later,  complained  tjiat 
the  Canal  Commissioners,  in  constructing  the  Pennsyl¬ 
vania  Canal  along  the  east  bank  of  the  Susquehanna,  had 
constructed  dams  ( in  aid  of  the  canal )  which  interfered 
with  navigation  below  the  dams.  In  this  controversy, 
which  continued  for  several  years,  the  positions  of  the 
States  of  Pennsylvania  and  Maryland,  in  the  previous 
controversies  over  the  grant  of  half  tolls  by  the  Sljate 
of  Maryland  and  the  extension  of  the  Susquehanna  Cs(nal 
Company’s  wing-dam  in  1818,  were  practically  reversed. 
In  a  report  dated  March  16,  1841,  a  joint  committed  of 
the  Pennsylvania  Legislature  said: 

“Since  the  year  1801 ,  Pennsylvania  has  expended 
many  thousands  of  dollars,  to  improve  the  river  nav¬ 
igation  of  the  Susquehanna.  It  was  found,  howeVer, 
that  all  attempts  of  the  kind  failed  to  attain  the 
object  which  was  intended;  and  on  the  9th  of  April, 
1827,  a  law  was  passed  to  construct  dams  for  the 
purpose  of  making  a  safe  navigation.  [Italics  sup¬ 
plied  above  (not  below)  ].  So  careful  was  the  leg¬ 
islature  to  preserve  the  river  as  a  public  highway, 
that  the  following  section  was  passed: 

“  ‘That  if  it  shall  be  found  necessary  in  order  to 
construct  the  said  canals  and  works ;  to  obstruct  'the 
navigation  of  the  Susquehanna,  the  Juniata,  Ithe 
Kiskiminetas,  or  any  of  their  navigable  branches,  by 
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dams  or  other  means,  that  before  such  obstructions 
shall  be  made  the  said  commissioners  shall  cause 
to  be  made  a  means  of  navigation  equally  safe  and 
practicable  as  now  exists,  at  such  place  or  places  so 
to  be  obstructed.’ 

“The  committee  having  had  no  evidence  sub¬ 
mitted  to  them,  to  show  that  any  obstructions 
existed,  much  less  to  show  the  nature  and  extent  of 
obstructions,  have  deemed  it  proper  to  recommend 
that  the  canal  commissioners  be  directed,  not  as 
arbiters,  but  as  agents  of  the  State,  to  make  an 
examination  of  the  dams  on  the  Susquehanna,  and 
to  report  the  result  in  order  that  the  legislature  may 
take  proper  measures  to  remove  the  obstruction  to 
the  navigation  of  the  river  Susquehanna,  if  any 
exist.”  [R.  2067-2068;  Exhibit  No.  122,  Pennsyl¬ 
vania  Senate  Journal  1830-1831]. 

On  the  committee’s  report  a  joint  resolution  was  adopted 
directing  the  Canal  Commissioners  to  inquire  and  ascer¬ 
tain  whether  the  Act  of  February  19,  1801  “which  de¬ 
clared  the  Susquehanna  down  to  the  Maryland  line  to 
be  a  public  highway,  has  been  violated  by  the  erection 
of  dams,  in  order  that  the  legislature  may  take  proper 
measures  to  remove  the  obstructions  to  the  navigation  of 
said  river,  if  any  exists.”  [R.  2068;  Exhibit  No.  122]. 
Commissioners  on  behalf  of  the  State  of  Maryland,  which 
had  protested  against  the  dam,  protested  that  this  reso¬ 
lution  in  effect  made  the  wrong-doers,  i.  e.,  the  Canal 
Commissioners,  the  arbiters  as  to  their  own  wrong-doing. 
[R.  2069-2071;  Exhibit  No.  122]. 
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March  3,  1899,  c.  425,  30  Stat.  1151,  Rivers 
and  Harbors  Act  of  1899  [33  USCA  §§401, 

etc.]  .  2,  96, 100, 104, 105, 106, 107,  111,  112, 113, 

128,  129,  134,  136,  137,  138,  139,  140, 
142, 145, 155, 157, 159, 160, 161,  A.  3-4 
Id.,  §9,  Rivers  and  Harbors  Act  1899  [33 

USCA  §401]  .  2,  95, 104, 105, 106, 107,  111,  134, 

138, 145, 155, 161,  A.  3-4 
Id.,  §10,  Rivers  and  Harbors  Act  of  1899  [33 

USCA  §403] .  2,  96, 134, 138, 145, 160, 161,  A.  4 

February  15,  1901,  c.  372,  31  Stat.  790. 

Rights  of  way  and  other  easements  in 
public  lands  [16  USCA  §522;  43  USCA 
(and  Supp.)  §959.  See  Jan.  21,  1895, 
supra ]  .  173 
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June  13,  1902,  c.  1079,  33  Stat.  340,  Rivers 
and  Harbor  Act  of  1902  .  40, 44, 158 

February  1, 1905,  c.  288,  33  Stat.  628.  Rights 
of  way  and  other  easements  in  public 

lands  [16USCA  §524] .  173 

June  21,  1906,  c.  3508,  34  Stat.  386,  Dam  Act 

of  1906  .  96,  99, 134, 140, 158, 167,  A.  4-5 

June  23,  1910,  c.  360,  36  Stat.  593,  amending 
Dam  Act  of  1906  96,  97,  99, 134, 140, 158, 167,  A.  6-7 

March  4,  1911,  c.  238,  36  Stat.  1253.  Rights 
of  way  and  other  easements  in  public 
lands  [16  USCA  §523;  43  USCA  §961]  173 

March  4,  1917,  c.  184,  §1,  39  Stat.  1197. 

Rights  of  way  and  other  easements  in 
public  lands  [See  March  3,  1891,  supra ] ....  173 

Id.,  §2,  Rights  of  way  and  other  easements 
in  public  lands  [See  May  11, 1898,  supra]  173 
June  10,  1920,  c.  285,  41  Stat.  1063,  Federal 
Water  Power  Act  [16  USCA  §§791-823] 

3,  69, 112-117, 121, 134, 135, 136, 137,  143, 
144,  167,  168,  169,  170,  171,  173,  177, 
180,  181,  187,  189,  A.  8-14 
Id.,  §3(8),  Federal  Water  Power  Act  [16 

USCA  §796]  .  121, 149 

Id.,  §4,  Federal  Water  Power  Act  [16  USCA 
§797]  as  amended  March  3,  1921,  c.  129, 

41  Stat.  1353 .  3, 134,  A.  8-13 

Id.,  §23,  Federal  Water  Power  Act  [16 
USCA  §§816,  817] 

69, 114-115, 121, 134, 135, 142, 169, 171,  A.  13-14 
Id.,  §29,  Federal  Water  Power  Act  [16  USCA 


§823]  .  167, 168 

May  28,  1926,  c.  409,  44  Stat.  668.  Rights  of 
way  and  other  easements  in  public  lands 
[See  March  3,  1891,  supra ] .  173 
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August  26,  1935,  c.  687,  Title  II,  49  Stat.  797, 
amending  Federal  Water  Power  Act  [16 
USCA  (Supp.)  §§791a  to  825r] 

2,  3,  4,  5,  6,  7,  9,  112,  115-117,  125,  134, 
135,  136,  137,  138,  142,  143,  145,  167, 
169-173,  174-187,  188,  189,  A.  14-21 
Id.  §202,  49  Stat.  839,  amending  §4  Federal 
Water  Power  Act  [16  USCA  (Supp.) 

§797]  .  2,  3,  117, 134,  136, 142, 143, 174-187, 

174,  175,  176,  177,  180,  181,  182, 
183,  184,  188,  189,  A.  14-18 
Id.,  §206,  49  Stat.  842,  amending  §  10(f)  Fed¬ 
eral  Water  Power  Act,  [  16  USCA  ( Supp. ) 

§807]  178, 187,  A.  18 

Id.,  §210,  49  Stat.  846,  amending  §23  Federal 
Water  Power  Act,  [16  USCA  (Supp.) 

§§816,  817] 

112,  115-117,  134,  135,  138,  142,  145,  169-173, 
169,  170,  171,  172,  173,  174,  181,  182,  A.  18-20 
Id.,  §213,  49  Stat.  855,  adding  §201  (a)  Fed¬ 
eral  Power  Act  [  16  USCA  ( Supp. )  §824]  181 

Id.,  §213,  49  Stat.  858,  adding  §308  Federal 

Power  Act  [16  USCA  (Supp.)  §825g] .  125 

Id.,  §213,  49  Stat.  860,  adding  §313(b)  Fed¬ 
eral  Power  Act  [16  USCA  (Supp.)  §8251] 

3, 4, 134,  A.  20-21 

Acts  declaring  certain  waters  nonnavigable 
[33  USCA  §§21-55]: 

Resolution  July  13,  1868,  No.  55,  §2,  15  Stat. 

257;  Act  May  6,  1870,  c.  92,  16  Stat.  121; 

R.  S.  §5248;  August  18,  1894,  c.  299,  §1,  28 
Stat.  356  [33  USCA  §31,  Iowa  River  above 

Toolsboro]  .  101,  A.  27 

May  6,  1870,  c.  92,  16  Stat.  121  [See  Resolu¬ 
tion  July  13,  1868,  supra] .  101,  A.  27 

August  18, 1894,  c.  299,  §1, 28  Stat.  356  [Reso- 
tion  July  13,  1868,  supra] .  101,  A.  27 
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March  23,  1900,  c.  88,  31  Stat.  50  [33  USCA 
§29,  Cuivre  River,  Missouri]  101-102,  A.  26 

February  23,  1901,  c.  470,  31  Stat.  804  [33 
USCA  §35,  Mississippi  River,  West  chan¬ 
nel,  opposite  La  Crosse,  Wisconsin]  102,  A.  28 
June  24,  1902,  c.  1154,  32  Stat.  398  [See  Act 
of  March  4,  1904,  infra ]  102,  A.  29 

March  4,  1904,  c.  393,  33  Stat.  58,  supersed¬ 
ing  Act  of  June  24,  1902,  c.  1154,  32  Stat. 

398  [33  USCA  §41,  Osage  River,  Mis¬ 
souri]  .  102, A.  29 

February  15,  1905,  c.  574,  33  Stat.  715  [33 
USCA  §30,  Grand  River,  Missouri,  above 

Brunswick]  .  102,  A.  26 

February  7,  1907,  No.  13,  34  Stat.  1421  [33 
USCA  §44,  Sturgeon  Bay,  Illinois]  102,  A.  30 
February  15,  1910,  c.  33,  §§1-2,  36  Stat.  194 
[33  USCA  §24,  Big  Tarkio  River,  Mis¬ 
souri]  .  102,  A.  22 

February  15,  1910,  c.  32,  §§1-2,  36  Stat.  194 
[33  USCA  §37,  Nodaway  River,  Missouri] 

102,  A.  28 

February  15,  1910,  c.  31,  §§1,  2,  36  Stat.  194 
[33  USCA  §40,  One  Hundred  Two  River, 

Missouri]  .  102,  A.  29 

March  4,  1913,  c.  144,  37  Stat.  816  [See  Act 
of  February  27,  1915,  infra ]  103,  A.  23 

October  23,  1913,  c.  33,  38  Stat.  233  [33 
USCA  §34,  Mill  Slough,  Oregon] .  102,  A.  27 

February  27,  1915,  c.  68,  38  Stat.  817;  March 
4,  1913,  c.  144,  §1,  37  Stat.  816;  June  14, 

1937,  c.  338,  §§2,  3,  50  Stat.  258,  259  [33 
USCA  §§26,  26a  and  26b,  Calumet  River, 

Cook  County,  Illinois,  old  channel]  .  103,  A.  22 

March  4,  1915,  c.  142,  §13,  38  Stat.  1055  [33 
USCA  §45,  Swan  Creek,  Toledo,  Ohio]  102,  A.  30 
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July  27,  1916,  c.  260,  §1,  39  Stat.  396  [33 
USC A  §38,  Oklawaha  River,  Florida; 

Kyle  and  Young  Canal  and  “Morrison 

Landing  Extension”  substituted] .  103,  A.  27 

July  27,  1916,  c.  260,  §1,  39  Stat.  393  [33 
USCA  §28,  Crum  River;  Old  Channel  at 

mouth  Delaware  Bay]  .  A.  25 

July  27,  1916,  c.  260,  §1,  39  Stat.  399  [33 

USCA  §25,  Cache  River,  Arkansas] .  102,  A.  22 

February  26,  1917,  c.  119,  39  Stat.  937  [33 

USCA  §39,  Ollaha  Slough,  Oregon] .  102,  A.  29 

August  8,  1917,  c.  49,  §15,  40  Stat.  268  [33 

USCA  §36,  Mosquito  Creek,  S.  C.] .  102,  A.  28 

August  8,  1917,  c.  49,  §16,  40  Stat.  268  [33 
USCA  §22,  Bayou  Meto,  Arkansas]  102,  A.  22 
August  8,  1917.  c.  49,  §17,  40  Stat.  268  [33 
USCA  §43,  St.  Mary’s  River,  Ohio  and 

Indiana]  .  102,  A.  30 

March  2,  1919,  c.  95,  §4,  40  Stat.  1287  [33 
USCA  §33,  Little  River,  Arkansas,  from 

Big  Lake  to  Marked  Tree]  .  102,  A.  27 

February  16,  1921,  c.  62,  §§1-2,  41  Stat.  1105 
[33  USCA  §42,  Platte  River,  Missouri] ..  102,  A.  29 
February  25,  1921,  c.  71,  §§1-2,  41  Stat.  1145 
[33  USCA  §21,  Bayou  Cocodrie,  Louisi¬ 
ana]  .  102,  A.  21 

May  24,  1922,  c.  198,  §§1-2,  42  Stat.  552  [33 
USCA  §32,  Lake  George,  Mississippi]  102,  A.  27 
July  1,  1922,  c.  266,  §§1-2,  42  Stat.  816  [33 
USCA  §46,  Tchula  Lake,  Mississippi] ....  102,  A.  30 
January  24,  1923,  c.  33,  §§1-2,  42  Stat.  1171; 
February  27,  1923,  c.  142,  42  Stat.  1323; 

June  7,  1924,  c.  337,  43  Stat.  646;  August 
30,  1935,  c.  831,  §10,  49  Stat.  1048  [33 
USCA  §§27-27a,  Chicago  River  at  Chi¬ 
cago,  Illinois]  .  103,  A.  24 

February  27,  1923,  c.  142,  43  Stat.  646  [See 
Act  of  January  24,  1923,  supra ] .  103,  A.  24 
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March  3, 1923,  c.  229,  §§1-2,  42  Stat.  1442  [33 
USC A  §23,  Bear  Creek,  Mississippi]  102,  A.  22 
June  7,  1924,  c.  337,  43  Stat.  646  [See  Act 
of  January  24,  1923,  supra]  103,  A.  24 

June  2,  1926,  c.  445,  §§1,  2,  44  Stat.  681  [33 
USCA  §47,  Eagle  Lake,  Louisiana-Missis- 
sippi]  .  102,  A.  30 

February  24,  1934,  c.  25,  §§1,  2,  48  Stat.  356 
[33  USCA  §48,  Noxubee  River,  Missis¬ 
sippi]  .  102,  A.  31 

August  30,  1935,  c.  831,  §9,  49  Stat.  1048  [33 
USCA  §29a,  East  River,  Wisconsin]  102,  A.  26 
August  30,  1935,  c.  831,  §10,  49  Stat.  1048 

[See  Act  of  January  24,  1923,  supra ]  103,  A.  25 

June  5,  1936,  c.  530,  §§1,  2,  49  Stat.  1484  [33 
USCA  §49,  Bayou  St.  John,  New  Orleans] 

102,  A.  31 

March  10,  1937,  c.  36,  §§1-3,  50  Stat.  28  [33 
USCA  §50,  Turtle  Bay  and  Turtle  Bayou, 

Texas]  .  102-103,  A.  31 

May  14,  1937,  c.  183,  §§1,  2,  50  Stat.  165  [33 
USCA  §51,  Scajaquada  Creek,  N.  Y.]  103,  A.  31 

May  24,  1937,  c.  246,  §§1,  2,  50  Stat.  201  [33 
USCA  §52,  Park  River,  Connecticut]  103,  A.  32 
June  2,  1937,  c.  288,  §§1,  3,  50  Stat.  243  [33 
USCA  §53,  Benton  Harbor  Canal,  Michi¬ 
gan]  .  103,  A.  32 

June  14,  1937,  c.  338,  §§2,  3,  50  Stat.  258,  259 

[See  Act  of  February  27,  1915,  supra] ....  103,  A.  23 

August  12,  1937,  c.  607,  §§1-3,  50  Stat.  632, 

633  [33  USCA  §54,  Burr  Creek,  Bridge¬ 
port,  Connecticut]  .  103,  A.  32 

August  16,  1937,  c.  650,  §§1,  2,  50  Stat.  649 
[33  USCA  §55,  Bayou  Savage  (Chantilly) 
in  New  Orleans]  .  103,  A.  33 
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Special  Acts  authorizing  Dams: 
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i  April  12, 1900,  c.  189,  31  Stat.  75  ( Mississippi 

River, — Coon  Rapids)  .  100 

February  8,  1901,  c.  346,  31  Stat.  764  (Mis¬ 
sissippi  River — Des  Moines  Rapids )  100 

February  7,  1903,  c.  513,  32  Stat.  802  (St. 

Croix  River)  100 

February  26,  1904,  c.  167,  33  Stat.  52  (Mis¬ 
sissippi  River — Sauk  Rapids)  .  100 

April  5,  1904,  c.  860,  33  Stat.  158  (Missis¬ 
sippi  River — Rock  Island  Rapids) .  100 

February  9,  1905,  c.  566.  33  Stat.  712  (Mis¬ 
sissippi  River — Des  Moines  Rapids) .  100 

June  1,  1906,  c.  2568,  34  Stat.  205  (Pend  d’- 

Oreille  River)  .  100 

February  5, 1907,  c.  460,  34  Stat.  876  ( Savan¬ 
nah  River — Gregg  Shoals )  .  100 

February  5,  1907,  c.  467,  34  Stat.  878  (Flint 

River)  .  100 

I  March  2,  1907,  c.  2549,  34  Stat.  1238  ( Savan¬ 
nah  River — McDaniel  Shoals) .  100 

March  2,  1907,  c.  2550,  34  Stat.  1239  ( Savan¬ 
nah  River — Middleton  Shoals ) .  100 

March  2,  1907,  c.  2553,  34  Stat.  1240  ( Savan¬ 
nah  River — Calhoun  Falls) .  100 

March  2,  1907,  c.  2554,  34  Stat.  1240  ( Savan¬ 
nah  River — Hattons  Ford) .  .  100 

March  2,  1907,  c.  2555,  34  Stat.  1240  ( Savan¬ 
nah  River — Andersonville  Shoals ) .  100 

March  2,  1907,  c.  2556,  34  Stat.  1241  (Savan¬ 
nah  River — Trotters  Shoals)  100 


Pennsylvania  : 

March  9,  1771  [1  Smith’s  Laws,  Ch.  627] 

20, 23, 193-197,  A.  33-40 
March  31,  1785  [2  Smith’s  Laws,  Ch.  1144] 

20, 197-198, 215,  A.  41-43 
September  29,  1791  [Laws  of  Pennsylvania, 

Vol.  4,  ch.  1577]  .  197,  A.  44 
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April  10,  1792  [Laws  of  Pennsylvania,  Vol. 

4,  Ch.  1634] .  197  A.  44 

April  10,  1793  [Laws  of  Pennsylvania,  Vol. 

4,  Ch.  1669;  3  Smith’s  Laws,  Ch.  1669,  p. 

112]  . 24,  A.  44-49 

February  12,  1795  [Laws  of  Pennsylvania, 

Vol.  5,  Ch.  1781]  .  197,  A.  49-50 

April  17,  1795  [Laws  of  Pennsylvania,  Vol. 

5,  Ch.  1843]  .  197,  A.  50-52 

April  11,  1799  [Laws  of  Pennsylvania,  Vol. 

6,  Ch.  2078]  .  20, 198-199, 200, 216,  A.  52-54 

February  19, 1801  [3  Smith’s  Laws,  Ch.  320] 

20,  199-200,  206,  216,  A.  54-59 
March  23,  1803  [Mill  Dam  Act,  Purdon’s 

Pennsylvania  Statutes  Annotated,  Title 

55,  Ch.  10,  §§291-293;  P.  L.  389;  4  Smith’s 

Laws,  Ch.  2342]  7, 25, 26, 35, 135, 142, 170,  A.  59-62 

April  2,  1811  [P.  L.  226] .  197,  A.  62-80 

April  11,  1825  .  240 

February  25,  1826  .  240 

April  9,  1827  .  33, 240-241 

April  3,  1851  [P.  L.  352,  No.  226]  228,  A.  80-82 

Maryland: 

Acts  of  1783,  c.  23 

21, 28, 125, 200-201,  202, 203, 215,  A.  83-90 

Acts  of  1784,  c.  66 .  21,  201-202,  A.  90-94 

Acts  of  1790,  c.  36 .  21, 202,  A.  94-95 

Acts  of  1795,  c.  63  .  21, 202,  A.  96-99 

Acts  of  1797,  c.  99  .  21, 28,  203, 215,  A.  99-100 

Acts  of  1799,  c.  16 . 20-21, 24-25, 199,  216,  A.  101-114 

Acts  of  1799,  c.  17 

21,  22,  203-204,  215-216,  224,  225,  A.  114-115 

Acts  of  1801,  c.  99  .  204,  A.  115 

Acts  of  1803,  c.  102 .  21,  204,  225,  A.  115-116 

Acts  of  1804,  c.  100 .  22,  204-206,  A.  116-120 

Acts  of  1813,  c.  116 .  22, 28, 206,  A.  120 

Acts  of  1817,  c.  150 .  225, 226, 227,  A.  120-124 

Acts  of  1821,  c.  51 .  231,  A.  124-125 


United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  7599. 


PENNSYLVANIA  WATER  &  POWER  COMPANY, 

A  CORPORATION,  PETITIONER, 

VS. 

FEDERAL  POWER  COMMISSION. 


Petition  for  Review  of  an  Order  of  the  Federal 
Power  Commission. 


APPENDIX  TO  BRIEF  FOR  PETITIONER. 
—STATUTES. 


UNITED  STATES. 

Rivers  and  Harbors  Act  of  1890,  Section  7,  as  Amended 

by  the  Act  of  1892. 

[September  19,  1890,  c.  907,  26  Stat.  454;  July  13,  1892, 

c.  158,  27  Stat.  88.] 

That  it  shall  not  be  lawful  to  build  any  wharf,  pier, 
dolphin,  boom,  dam,  weir,  breakwater,  bulkhead,  jetty, 
or  structure  of  any  kind  outside  established  harbor  lines, 
or  in  any  navigable  waters  of  the  United  States  where 
no  harbor  lines  are  or  may  be  established,  without  the 
permission  of  the  Secretary  of  War,  in  any  port,  road¬ 
stead,  haven,  harbor,  navigable  river,  or  other  waters  of 
the  United  States,  in  such  manner  as  shall  obstruct  or 
impair  navigation,  commerce,  or  anchorage  of  said 
waters;  and  it  shall  not  be  lawful  hereafter  to  commence 
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the  construction  of  any  bridge,  bridge  draw,  bridge  piers, 
and  abutments,  causeway,  or  other  works  over  or  in 
any  port,  road,  roadstead,  haven,  harbor,  navigable  river, 
or  navigable  waters  of  the  United  States  under  any  act 
of  the  legislative  assembly  of  any  state  until  the  loca¬ 
tion  and  plan  of  such  bridge  or  other  works  have  been 
submitted  to  and  approved  by  the  Secretary  of  War,  or 
to  excavate  or  fill,  or  in  any  manner  to  alter  or  modify 
the  course,  location,  condition,  or  capacity  of  any  port, 
roadstead,  haven,  harbor,  harbor  of  refuge,  or  inclosure 
within  the  limits  of  any  breakwater .  or  of  the  channel 
of  any  [said]  navigable  water  of  the  United  States,  un¬ 
less  approved  and  authorized  by  the  Secretary  of  War: 
Provided.  That  this  section  shall  not  apply  to  any  bridge, 
bridge  draw,  bridge  piers,  and  abutments  the  construc¬ 
tion  of  which  has  been  heretofore  duly  authorized  by 
law,  or  be  so  construed  as  to  authorize  the  construction 
of  any  bridge,  drawbridge,  bridge  piers,  and  abutments, 
or  other  works,  under  an  act  of  the  legislature  of  any 
state,  over  or  in  any  stream,  port,  roadstead,  haven,  or 
harbor,  or  other  navigable  water  not  wholly  within  the 
limits  of  such  state. 

[Italicized  words  added  by  Act  of  1892.] 


Rivers  and  Harbors  Act  of  1890,  Section  10. 

[September  19,  1890,  c.  907,  26  Stat.  454.  See  33  U.  S.  C. 

A.  $403,  Editorial  Comment.] 

That  the  creation  of  any  obstruction,  not  affirmatively 
authorized  by  law,  to  the  navigable  capacity  of  any 
waters,  in  respect  of  which  the  United  States  has  juris¬ 
diction,  is  hereby  prohibited.  The  continuance  of  any 
such  obstruction,  except  bridges,  piers,  docks  and 
wharves,  and  similar  structures  erected  for  business  pur¬ 
poses,  whether  heretofore  or  hereafter  created,  shall  con¬ 
stitute  an  offense  and  each  week’s  continuance  of  any 
such  obstruction  shall  be  deemed  a  separate  offense. 
Every  person  and  every  corporation  which  shall  be 
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guilty  of  creating  or  continuing  any  such  unlawful  ob¬ 
struction  in  this  act  mentioned,  or  who  shall  violate  the 
provisions  of  the  last  four  preceding  sections  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con¬ 
viction  thereof  shall  be  punished  by  a  fine  not  exceed¬ 
ing  five  thousand  dollars,  or  by  imprisonment  (in  the 
case  of  a  natural  person)  not  exceeding  one  year,  or 
by  both  such  punishments,  in  the  discretion  of  the  court; 
the  creating  or  continuing  of  any  unlawful  obstructions 
in  this  act  mentioned  may  be  prevented  and  such  ob¬ 
struction  may  be  caused  to  be  removed  by  the  injunc¬ 
tion  of  any  circuit  court  exercising  jurisdiction  in  any 
district  in  which  such  obstruction  may  be  threatened  or 
may  exist;  and  proper  proceedings  in  equity  to  this  end 
may  be  instituted  under  the  direction  of  the  Attorney 
General  of  the  United  States. 


Rivers  and  Harbors  Act  of  1899,  Section  9. 

[33  U.  S.  C.  A.  §401,  Mar.  3, 1899,  c.  425,  §9.  30  Stat.  1151.] 

Section  401.  Construction  of  bridges,  causeways,  dams 
or  dikes  generally.  It  shall  not  be  lawful  to  construct 
or  commence  the  construction  of  any  bridge,  dam,  dike, 
or  causeway  over  or  in  any  port,  roadstead,  haven,  har¬ 
bor,  canal,  navigable  river,  or  other  navigable  water  of 
the  United  States  until  the  consent  of  Congress  to  the 
building  of  such  structures  shall  have  been  obtained  and 
until  the  plans  for  the  same  shall  have  been  submitted 
to  and  approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War :  Provided ,  That  such  structures  may 
be  built  under  authority  of  the  legislature  of  a  State 
across  rivers  and  other  waterways  the  navigable  portions 
of  wThich  lie  wholly  within  the  limits  of  a  single  State, 
provided  the  location  and  plans  thereof  are  submitted 
to  and  approved  by  the  Chief  of  Engineers  and  by  the 
Secretary  of  War  before  construction  is  commenced: 
And  provided  further,  That  when  plans  for  any  bridge 
or  other  structure  have  been  approved  by  the  Chief  of 
Engineers  and  by  the  Secretary  of  War,  it  shall  not  be 
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lawful  to  deviate  from  such  plans  either  before  or  after 
completion  of  the  structure  unless  the  modification  of 
said  plans  has  previously  been  submitted  to  and  re¬ 
ceived  the  approval  of  the  Chief  of  Engineers  and  of 
the  Secretary  of  War. 


Rivers  and  Harbors  Act  of  1899,  Section  10. 

[33  U.  S.  C.  A.  §403,  Mar.  3,  1899,  c.  425,  §10, 

30  Stat.  1151.] 

§403.  Obstruction  of  navigable  waters  generally; 
wharves;  piers,  etc.;  excavations  and  filling  in.  The 
creation  of  any  obstruction  not  affirmatively  author¬ 
ized  by  Congress,  to  the  navigable  capacity  of  any 
of  the  waters  of  the  United  States  is  hereby  pro¬ 
hibited;  and  it  shall  not  be  lawful  to  build  or  commence 
the  building  of  any  wharf,  pier,  dolphin,  boom,  weir, 
breakwater,  bulkhead,  jetty,  or  other  structures  in  any 
port,  roadstead,  haven,  harbor,  canal,  navigable  river, 
or  other  water  of  the  United  States,  outside  established 
harbor  lines,  or  where  no  harbor  lines  have  been  estab¬ 
lished,  except  on  plans  recommended  by  the  Chief  of 
Engineers  and  authorized  by  the  Secretary  of  War:  and 
it  shall  not  be  lawful  to  excavate  or  fill,  or  in  any  man¬ 
ner  to  alter  or  modify  the  course,  location,  condition,  or 
capacity  of,  any  port,  roadstead,  haven,  harbor,  canal, 
lake,  harbor  of  refuge,  or  inclosure  within  the  limits  of 
any  breakwater,  or  of  the  channel  of  any  navigable 
Water  of  the  United  States,  unless  the  work  has  been 
recommended  by  the  Chief  of  Engineers  and  authorized 
by  the  Secretary  of  War  prior  to  beginning  the  same. 


1  Dam  Act  of  1906,  Section  1. 

[June  26,  1906,  c.  3508,  34  Stat.  386.] 

That  when,  hereafter,  authority  is  granted  by  Con¬ 
gress  to  any  persons  to  construct  and  maintain  a  dam  for 
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water  power  or  other  purposes  across  any  of  the  navi¬ 
gable  waters  of  the  United  States,  such  dams  shall  not 
be  built  or  commenced  until  the  plans  and  specifications 
for  its  construction,  together  with  such  drawings  of  the 
proposed  construction  and  such  map  of  the  proposed 
location  as  may  be  required  for  a  full  understanding 
of  the  subject,  have  been  submitted  to  the  Secretary  of 
War  and  Chief  of  Engineers  for  their  approval,  or  until 
they  shall  have  approved  such  plans  and  specifications 
and  the  location  of  such  dam  and  accessory  works;  and 
when  the  plans  for  any  dam  to  be  constructed  under  the 
provisions  of  this  Act  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Secretary  of  War  it  shall  not 
be  lawful  to  deviate  from  such  plans  either  before  or 
after  completion  of  the  structure  unless  the  modification 
of  such  plans  has  previously  been  submitted  to  and 
received  the  approval  of  the  Chief  of  Engineers  and  of 
the  Secretary  of  War:  Provided,  That  in  approving  said 
plans  and  location  such  conditions  and  stipulations  may 
be  imposed  as  the  Chief  of  Engineers  and  the  Secretary 
of  War  may  deem  necessary  to  protect  the  present  and 
future  interests  of  the  United  States,  which  may  include 
the  condition  that  such  persons  shall  construct,  main¬ 
tain,  and  operate,  without  expense  to  the  United  States, 
in  connection  with  said  dam  and  appurtenant  works, 
a  lock  or  locks,  booms,  sluices,  or  any  other  structures 
which  the  Secretary  of  War  and  the  Chief  of  Engineers 
at  any  time  may  deem  necessary  in  the  interest  of 
navigation,  in  accordance  with  such  plans  as  they  may 
approve,  and  also  that  whenever  Congress  shall  author¬ 
ize  the  construction  of  a  lock,  or  other  structures  for 
navigation  purposes,  in  connection  with  such  dam,  the 
person  owning  such  dam  shall  convey  to  the  United 
States,  free  of  cost,  title  to  such  land  as  may  be  required 
for  such  constructions  and  approaches,  and  shall  grant 
to  the  United  States  a  free  use  of  water  power  for  build¬ 
ing  and  operating  such  constructions. 
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Dam  Act  of  1906,  Section  1,  as  Amended  by  Act  of  1910. 

[June  23,  1910,  c.  360,  36  Stat.  593.  See  33  U.  S. 

C.  A.,  Chapter  9,  Editorial  Comment.] 

That  when  authority  has  been  or  may  hereafter  be 
granted  by  Congress,  either  directly  or  indirectly  or  by 
any  official  or  officials  of  the  United  States,  to  any  per¬ 
sons,  to  construct  and  maintain  a  dam  for  water  power 
or  other  purpose  across  or  in  any  of  the  navigable  waters 
of  the  United  States,  such  dam  shall  not  be  built  or  com¬ 
menced  until  the  plans  and  specifications  for  such  dam 
and  all  accessory  works,  together  with  such  drawings 
of  the  proposed  construction  and  such  map  of  the  pro¬ 
posed  location  as  may  be  required  for  a  full  understand¬ 
ing  of  the  subject,  have  been  submitted  to  the  Secretary 
of  War  and  the  Chief  of  Engineers  for  their  approval, 
nor  until  they  shall  have  approved  such  plans  and  speci¬ 
fications  and  the  location  of  such  dam  and  accessory 
works;  and  when  the  plans  and  specifications  for  any 
dam  to  be  constructed  under  the  provisions  of  this  Act 
have  been  approved  by  the  Chief  of  Engineers  and  by 
the  Secretary  of  War  it  shall  not  be  lawful  to  deviate 
from  such  plans  or  specifications  either  before  or  after 
completion  of  the  structure  unless  the  modification  of 
such  plans  or  specifications  has  previously  been  submit¬ 
ted  to  and  received  the  approval  of  the  Chief  of  Engi¬ 
neers  and  of  the  Secretary  of  War:  Provided,  That  in 
approving  the  plans,  specifications,  and  location  for  any 
dam,  such  conditions  and  stipulations  may  be  imposed 
as  the  Chief  of  Engineers  and  the  Secretary  of  War  may 
deem  necessary  to  protect  the  present  and  future  inter¬ 
ests  of  the  United  States,  which  may  include  the  condi¬ 
tion  that  the  persons  constructing  or  maintaining  such 
dam  shall  construct,  maintain,  and  operate,  without  ex¬ 
pense  to  the  United  States,  in  connection  with  any  dam 
and  accessory  or  appurtenant  works,  a  lock  or  locks, 
booms,  sluices,  or  any  other  structure  or  structures  which 
the  Secretary  of  War  and  the  Chief  of  Engineers  or  Con¬ 
gress  at  any  time  may  deem  necessary  in  the  interests 
of  navigation,  in  accordance  with  such  plans  as  they  may 
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approve,  and  also  that  whenever  Congress  shall  author¬ 
ize  the  construction  of  a  lock  or  other  structures  for 
navigation  purposes  in  connection  with  such  dam,  the 
persons  owning  such  dam  shall  convey  to  the  United 
States,  free  of  cost,  title  to  such  land  as  may  be  required 
for  such  constructions  and  approaches,  and  shall  grant 
to  the  United  States  free  water  power  or  power  gen¬ 
erated  from  water  power  for  building  and  operating  such 
constructions:  Provided  further,  That  in  acting  upon 
said  plans  as  aforesaid  the  Chief  of  Engineers  and  the 
Secretary  of  War  shall  consider  the  bearing  of  said  struc¬ 
ture  upon  a  comprehensive  plan  for  the  improvement 
of  the  waterway  over  which  it  is  to  be  constructed  with 
a  view  to  the  promotion  of  its  navigable  quality  and 
for  the  full  development  of  water  power;  and,  as  a  part 
of  the  conditions  and  stipulations  imposed  by  them,  shall 
provide  for  improving  and  developing  navigation,  and 
fix  such  charge  or  charges  for  the  privilege  granted  as 
may  be  sufficient  to  restore  conditions  with  respect  to 
navigability  as  existing  at  the  time  such  privilege  be 
granted  or  reimburse  the  United  States  for  doing  the 
same,  and  for  such  additional  or  further  expense  as  may 
be  incurred  by  the  United  States  with  reference  to  such 
project,  including  the  cost  of  any  investigations  necessary 
for  approval  of  plans  and  of  such  supervision  of  con¬ 
struction  as  may  be  necessary  in  the  interests  of  the 
United  States:  Provided  further,  That  the  Chief  of  Engi¬ 
neers  and  the  Secretary  of  War  are  hereby  authorized 
and  directed  to  fix  and  collect  just  and  proper  charge  or 
charges  for  the  privilege  granted  to  all  dams  authorized 
and  constructed  under  the  provisions  of  this  Act  which 
shall  receive  any  direct  benefit  from  the  construction, 
operation,  and  maintenance  by  the  United  States  of  stor¬ 
age  reservoirs  at  the  headwaters  of  any  navigable 
streams,  or  from  the  acquisition,  holding,  and  mainte¬ 
nance  of  any  forested  watershed,  or  lands  located  by 
the  United  States  at  the  headwaters  of  any  navigable 
stream,  wherever  such  shall  be,  for  the  development, 
improvement,  or  preservation  of  navigation  in  such 
streams  in  which  such  dams  may  be  constructed. 
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Federal  Water  Power  Act  (  of  1920 ) ,  Section  4, 

(as  Amended  in  1921). 

[16  U.  S.  C.  A.  >$797,  June  10, 1920,  c.  285,  §4,  41  Stat.  1065, 
as  amended  Mar.  3,  1921,  c.  129,  41  Stat.  1353.] 

§797.  General  powers  of  commission.  The  commis¬ 
sion  is  hereby  authorized  and  empowered: 

Investigations  and  data;  statements  as  to  investment 
of  licenses  in  projects;  access  to  projects,  maps,  and  so 
forth,  (a)  To  make  investigations  and  to  collect  and 
record  data  concerning  the  utilization  of  the  water  re¬ 
sources  of  any  region  to  be  developed,  the  water  power 
industry  and  its  relation  to  other  industries  and  to  inter¬ 
state  or  foreign  commerce,  and  concerning  the  location, 
capacity,  development  costs,  and  relation  to  markets  of 
power  sites,  and  whether  the  power  from  Government 
dams  can  be  advantageously  used  by  the  United  States 
for  its  public  purposes,  and  what  is  a  fair  value  of  such 
power,  to  the  extent  the  commission  may  deem  neces¬ 
sary  or  useful  for  the  purposes  of  this  chapter. 

In  order  to  aid  the  commission  in  determining  the 
net  investment  of  a  licensee  in  any  project,  the  licensee 
shall,  upon  oath,  within  a  reasonable  period  of  time,  to 
be  fixed  by  the  commission,  after  the  construction  of 
the  original  project  or  any  addition  thereto  or  better¬ 
ment  thereof,  file  with  the  commission,  in  such  detail 
as  the  commission  may  require,  a  statement  in  duplicate 
showing  the  actual  legitimate  cost  of  construction  of 
such  project,  addition,  or  betterment,  and  the  price  paid 
for  water  rights,  rights  of  way,  lands,  or  interest  in 
lands.  The  commission  shall  deposit  one  of  said  state¬ 
ments  with  the  Secretary  of  the  Treasury.  The  licensee 
shall  grant  to  the  commission  or  to  its  duly  authorized 
agent  or  agents,  at  all  reasonable  times,  free  access  to 
such  project,  addition,  or  betterment,  and  to  all  maps, 
profiles,  contracts,  reports  of  engineers,  accounts,  books, 
records,  and  all  other  papers  and  documents  relating 
thereto. 
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Cooperation  with  executive  departments ;  information 
and  aid  furnished  commission,  (b)  To  cooperate  with 
the  executive  departments  and  other  agencies  of  State 
or  National  Governments  in  such  investigations;  and  for 
such  purpose  the  several  departments  and  agencies  of 
the  National  Government  are  authorized  and  directed 
upon  the  request  of  the  commission,  to  furnish  such 
records,  papers,  and  information  in  their  possession  as 
may  be  requested  by  the  commission,  and  temporarily 
to  detail  to  the  commission  such  officers  or  experts  as 
may  be  necessary  in  such  investigations. 

Publication  of  information ,  and  so  forth;  reports  to 
Congress,  (c)  To  make  public  from  time  to  time  the 
information  secured  hereunder,  and  to  provide  for  the 
publication  of  its  reports  and  investigations  in  such  form 
and  manner  as  may  be  best  adapted  for  public  informa¬ 
tion  and  use.  The  commission,  on  or  before  the  first 
Monday  in  December  of  each  year,  shall  submit  to  Con¬ 
gress  for  the  fiscal  year  preceding  a  classified  report 
showing  the  permits  and  licenses  issued  under  this  chap¬ 
ter,  and  in  each  case  the  parties  thereto,  the  terms  pre¬ 
scribed.  and  the  moneys  received,  if  any,  on  account 
thereof. 

Issue  of  licenses  for  construction ,  and  so  forth,  of  dams , 
conduits,  reservoirs,  and  so  forth.  ( d )  To  issue  licenses 
to  citizens  of  the  United  States,  or  to  any  association  of 
such  citizens,  or  to  any  corporation  organized  under  the 
laws  of  the  United  States  or  any  State  thereof,  or  to 
any  State,  or  municipality  for  the  purpose  of  construct¬ 
ing,  operating,  and  maintaining  dams,  water  conduits, 
reservoirs,  power  houses,  transmission  lines,  or  other 
project  works  necessary  or  convenient  for  the  develop¬ 
ment  and  improvement  of  navigation,  and  for  the  de¬ 
velopment,  transmission,  and  utilization  of  power  across, 
along,  from  or  in  any  of  the  navigable  waters  of  the 
United  States,  or  upon  any  part  of  the  public  lands  and 
reservations  of  the  United  States  (including  the  Terri¬ 
tories  ) ,  or  for  the  purpose  of  utilizing  the  surplus  water 
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or  water  power  from  any  Government  dam,  except  as 
herein  provided:  Provided,  That  licenses  shall  be  issued 
within  any  reservation  only  after  a  finding  by  the  com¬ 
mission  that  the  license  will  not  interfere  or  be  incon¬ 
sistent  with  the  purpose  for  which  such  reservation  was 
created  or  acquired,  and  shall  be  subject  to  and  contain 
such  conditions  as  the  Secretary  of  the  department  under 
whose  supervision  such  reservation  falls  shall  deem 
necessary  for  the  adequate  protection  and  utilization 
of  such  reservations: 

Provided  further ,  That  after  March  3,  1921,  no  permit, 
license,  lease,  or  authorization  for  dams,  conduits,  reser¬ 
voirs,  power  houses,  transmission  lines,  or  other  works 
for  storage  or  carriage  of  water,  or  for  the  development, 
transmission,  or  utilization  of  power,  within  the  limits 
as  constituted,  March  3,  1921,  of  any  national  park  or 
national  monument  shall  be  granted  or  made  without 
specific  authority  of  Congress : 

Provided  further.  That  no  license  affecting  the  navi¬ 
gable  capacity  of  any  navigable  waters  of  the  United 
States  shall  be  issued  until  the  plans  of  the  dam  or  other 
structures  affecting  the  navigation  have  been  approved 
by  the  Chief  of  Engineers  and  the  Secretary  of  War. 
Whenever  the  contemplated  improvement  is,  in  the  judg¬ 
ment  of  the  commission,  desirable  and  justified  in  the 
public  interest  for  the  purpose  of  improving  or  develop¬ 
ing  a  waterway  or  waterways  for  the  use  or  benefit  of 
interstate  or  foreign  commerce,  a  finding  to  that  effect 
shall  be  made  by  the  commission  and  shall  become  a 
part  of  the  records  of  the  commission:  Provided  further, 
That  in  case  the  commission  shall  find  that  any  Govern¬ 
ment  dam  may  be  advantageously  used  by  the  United 
States  for  public  purposes  in  addition  to  navigation,  no 
license  therefor  shall  be  issued  until  two  years  after  it 
shall  have  reported  to  Congress  the  facts  and  conditions 
relating  thereto,  except  that  this  provision  shall  not 
apply  to  any  Government  dam  constructed  prior  to  June 
10,  1920:  And  provided  further,  That  upon  the  filing 
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of  any  application  for  a  license  which  has  not  been  pre¬ 
ceded  by  a  preliminary  permit  under  subsection  ( e )  of 
this  section,  notice  shall  be  given  and  published  as  re¬ 
quired  by  the  proviso  of  said  subsection. 

Preliminary  permits;  notice  of  application,  (e)  To 
issue  preliminary  permits  for  the  purpose  of  enabling 
applicants  for  a  license  hereunder  to  secure  the  data  and 
to  perform  the  acts  required  by  section  802  of  this  chap¬ 
ter:  Provided ,  however ,  That  upon  the  filing  of  any 
application  for  a  preliminary  permit  by  any  person,  as¬ 
sociation,  or  corporation  the  commission,  before  grant¬ 
ing  such  application,  shall  at  once  give  notice  of  such 
application  in  writing  to  any  State  or  municipality  likely 
to  be  interested  in  or  affected  by  such  application;  and 
shall  also  publish  notice  of  such  application  for  eight 
weeks  in  a  daily  or  weekly  newspaper  published  in  the 
county  or  counties  in  which  the  project  or  any  part 
thereof  or  the  lands  affected  thereby  are  situated. 

Rules  and  regulations  for  accounts  of  licensees;  false 
entries  in  accounts  or  statements  in  reports;  punishment. 
( f )  To  prescribe  rules  and  regulations  for  the  establish¬ 
ment  of  a  system  of  accounts  and  for  the  maintenance 
thereof  by  licensees  hereunder;  to  examine  all  books  and 
accounts  of  such  licensees  at  any  time;  to  require  them 
to  submit  at  such  time  or  times  as  the  commission  may 
require  statements  and  reports,  including  full  informa¬ 
tion  as  to  assets  and  liabilities,  capitalization,  net  invest¬ 
ment  and  reduction  thereof,  gross  receipts,  interest  due 
and  paid,  depreciation  and  other  reserves,  cost  of  project, 
cost  of  maintenance  and  operation  of  the  project,  cost 
of  renewals  and  replacements  of  the  project  works,  and 
as  to  depreciation  of  the  project  works  and  as  to  pro¬ 
duction,  transmission,  use  and  sale  of  power,  also  to 
require  any  licensee  to  make  adequate  provision  for  cur¬ 
rently  determining  said  costs  and  other  facts.  All  such 
statements  and  reports  shall  be  made  upon  oath,  unless 
otherwise  specified,  and  in  such  form  and  on  such  blanks 
as  the  commission  may  require.  Any  person  who,  for 
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the  purpose  of  deceiving,  makes  or  causes  to  be  made 
any  false  entry  in  the  books  or  the  accounts  of  such 
licensee,  and  any  person  who,  for  the  purpose  of  deceiv¬ 
ing,  makes  or  causes  to  be  made  any  false  statement  or 
report  in  response  to  a  request  or  order  or  direction 
from  the  commission  for  the  statements  and  report 
herein  referred  to  shall,  upon  conviction,  be  fined  not 
more  than  $2,000  or  imprisoned  not  more  than  five  years, 
or  both. 

Hearings;  depositions;  witnesses;  production  of  docu¬ 
mentary  evidence;  administration  of  oaths;  fees  and 
mileage  of  ivitnesses.  (g)  To  hold  hearings  and  to  order 
testimony  to  be  taken  by  deposition  at  any  designated 
place  in  connection  with  the  application  for  any  permit 
or  license,  or  the  regulation  of  rates,  service,  or  securi¬ 
ties,  or  the  making  of  any  investigation,  as  provided  in 
this  chapter;  and  to  require  by  subpoena,  signed  by  any 
member  of  the  commission,  the  attendance  and  testi¬ 
mony  of  witnesses,  and  the  production  of  documentary 
evidence  from  any  place  in  the  United  States,  and  in 
case  of  disobedience  to  a  subpoena  the  commission  may 
invoke  the  aid  of  any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  documentary  evidence.  Any  member, 
expert,  or  examiner  of  the  commission  may,  when  duly 
designated  by  the  commission  for  such  purposes,  ad¬ 
minister  oaths  and  affirmations,  examine  witnesses  and 
receive  evidence.  Depositions  may  be  taken  before  any 
person  designated  by  the  commission  or  by  its  executive 
secretary  and  empowered  to  administer  oaths,  shall  be 
reduced  to  writing  by  such  person  or  under  his  direction, 
and  subscribed  by  the  deponent.  Witnesses  summoned 
before  the  commission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States,  and  witnesses  whose  depositions  are  taken 
and  persons  taking  the  same  shall  severally  be  entitled 
to  the  same  fees  as  are  paid  for  like  services  in  the  courts 
of  the  United  States. 
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Necessary  powers  not  enumerated;  rules  and  regula¬ 
tions.  (h)  To  perform  any  and  all  acts,  to  make  such 
rules  and  regulations,  and  to  issue  such  orders  not  in¬ 
consistent  with  this  chapter  as  may  be  necessary  and 
proper  for  the  purpose  of  carrying  out  the  provisions 
of  this  chapter. 

Federal  Water  Power  Act  (of  1920),  Section  23. 

[16  U.  S.  C.  A.  §§816,  817,  June  10,  1920,  c.  285, 

§23,  41  Stat.  1075.] 

§816.  Preservation  of  rights  vested  prior  to  June  10, 
1920.  The  provisions  of  this  chapter  shall  not  be  con¬ 
strued  as  affecting  any  permit  or  valid  existing  right  of 
way  granted  prior  to  June  10,  1920,  or  as  confirming  or 
otherwise  affecting  any  claim,  or  as  affecting  any  author¬ 
ity  then  given  pursuant  to  law  but  any  person,  associa¬ 
tion,  corporation,  State,  or  municipality,  holding  or  pos¬ 
sessing  such  permit,  right  of  way,  or  authority  may  apply 
for  a  license  hereunder,  and  upon  such  application  the 
commission  may  issue  to  any  such  applicant  a  license  in 
accordance  with  the  provisions  of  this  chapter,  and  in 
such  case  the  provisions  of  this  chapter  shall  apply  to 
such  applicant  as  a  licensee  hereunder:  Provided ,  That 
when  application  is  made  for  a  license  under  this  section 
for  a  project  or  projects  already  constructed,  the  fair 
value  of  said  project  or  projects,  determined  as  provided 
in  this  section,  shall  for  the  purposes  of  this  chapter  and 
of  said  license  be  deemed  to  be  the  amount  to  be  allowed 
as  the  net  investment  of  the  applicant  in  such  project 
or  projects  as  of  the  date  of  such  license,  or  as  of  the 
date  of  such  determination,  if  license  has  not  been  issued. 
Such  fair  value  may,  in  the  discretion  of  the  commis¬ 
sion,  be  determined  by  mutual  agreement  between 
the  commission  and  the  applicant  or,  in  case  they  can 
not  agree,  jurisdiction  is  hereby  conferred  upon  the  dis¬ 
trict  court  of  the  United  States  in  the  district  within 
which  such  project  or  projects  may  be  located,  upon  the 
application  of  either  party,  to  hear  and  determine  the 
amount  of  such  fair  value. 
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§817.  Projects  not  affecting  navigable  waters.  Any 

person,  association,  corporation,  State,  or  municipal¬ 
ity  intending  to  construct  a  dam  or  other  project 
works  across,  along,  over,  or  in  any  stream  or  part 
thereof,  other  than  those  defined  in  this  chapter  as 
navigable  waters,  and  over  which  Congress  has  juris¬ 
diction  under  its  authority  to  regulate  commerce  be¬ 
tween  foreign  nations  and  among  the  several  States, 
may  in  their  discretion  file  declaration  of  such  inten¬ 
tion  with  the  commission,  whereupon  the  commission 
shall  cause  immediate  investigation  of  such  proposed 
construction  to  be  made,  and  if  upon  investigation  it 
shall  find  that  the  interests  of  interstate  or  foreign  com¬ 
merce  would  be  affected  by  such  proposed  construction, 
such  person,  association,  corporation,  State,  or  munici¬ 
pality  shall  not  proceed  with  such  construction  until 
it  shall  have  applied  for  and  shall  have  received  a  license 
under  the  provisions  of  this  chapter.  If  the  commission 
shall  not  so  find,  and  if  no  public  lands  or  reservations 
are  affected,  permission  is  hereby  granted  to  construct 
such  dam  or  other  project  works  in  such  stream  upon 
compliance  with  State  laws. 


Federal  Power  Act  (of  1935),  Section  4,  (Federal 
Water  Power  Act,  as  Amended  by  Act  of  1935 ) . 

[16  U.  S.  C.  A.  (Supp. )  §797,  as  amended  Aug.  26,  1935, 
i  c.  687,  Title  II,  §202,  49  Stat.  839.] 

Sec.  4.  The  Commission  is  hereby  authorized  and  em¬ 
powered — 

(a)  To  make  investigations  and  to  collect  and  record 
data  concerning  the  utilization  of  the  water  resources 
of  any  region  to  be  developed,  the  water-power  industry 
and  its  relation  to  other  industries  and  to  interstate  or 
foreign  commerce,  and  concerning  the  location,  capacity, 
development  costs,  and  relation  to  markets  of  power 
sites,  and  whether  the  power  from  Government  dams 
can  be  advantageously  used  by  the  United  States  for  its 
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public  purposes,  and  what  is  a  fair  value  of  such  power, 
to  the  extent  the  Commission  may  deem  necessary  or 
useful  for  the  purposes  of  this  Act. 

(b)  To  determine  the  actual  legitimate  original  cost 
of  and  the  net  investment  in  a  licensed  project,  and  to  aid 
the  Commission  in  such  determinations,  each  licensee 
shall,  upon  oath,  within  a  reasonable  period  of  time  to 
be  fixed  by  the  Commission,  after  the  construction  of 
the  original  project  or  any  addition  thereto  or  better¬ 
ment  thereof,  file  with  the  Commission  in  such  detail 
as  the  Commission  may  require,  a  statement  in  duplicate 
showing  the  actual  legitimate  original  cost  of  construc¬ 
tion  of  such  project,  addition,  or  betterment,  and  of  the 
price  paid  for  water  rights,  rights-of-way,  lands,  or  in¬ 
terest  in  lands.  The  licensee  shall  grant  to  the  Commis¬ 
sion  or  to  its  duly  authorized  agent  or  agents,  at  all 
reasonable  times,  free  access  to  such  project,  addition, 
or  betterment,  and  all  maps,  profiles,  contracts,  reports 
of  engineers,  accounts,  books,  records,  and  all  other 
papers  and  documents  relating  thereto.  The  statement 
of  actual  legitimate  original  cost  of  said  project,  and  re¬ 
visions  thereof  as  determined  by  the  Commission,  shall 
be  filed  with  the  Secretary  of  the  Treasury. 

(c)  To  cooperate  with  the  executive  departments  and 
other  agencies  of  State  or  National  Governments  in  such 
investigations;  and  for  such  purpose  the  several  depart¬ 
ments  and  agencies  of  the  National  Government  are 
authorized  and  directed  upon  the  request  of  the  Com¬ 
mission  to  furnish  such  records,  papers,  and  information 
in  their  possession  as  may  be  requested  by  the  Commis¬ 
sion,  and  temporarily  to  detail  to  the  Commission  such 
officers  or  experts  as  may  be  necessary  in  such  investi¬ 
gations. 

(d)  To  make  public  from  time  to  time  the  informa¬ 
tion  secured  hereunder  and  to  provide  for  the  publi¬ 
cation  of  its  reports  and  investigations  in  such  form  and 
manner  as  may  be  best  adapted  for  public  information 
and  use.  The  Commission,  on  or  before  the  3d  day  of 
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January  of  each  year,  shall  submit  to  Congress  for  the 
fiscal  year  preceding  a  classified  report  showing  the  per- 
rhits  and  licenses  issued  under  this  Part,  and  in  each 
case  the  parties  thereto,  the  terms  prescribed,  and  the 
moneys  received  if  any,  or  account  thereof.  Such  re¬ 
port  shall  contain  the  names  and  show  the  compensation 
of  the  persons  employed  by  the  Commission. 

!  ( e )  To  issue  licenses  to  citizens  of  the  United  States, 
or  to  any  association  of  such  citizens,  or  to  any  corpora¬ 
tion  organized  under  the  laws  of  the  United  States  or 
any  State  thereof,  or  to  any  State  or  municipality  for 
the  purpose  of  constructing,  operating,  and  maintaining 
dams,  water  conduits,  reservoirs,  power  houses,  trans¬ 
mission  lines,  or  other  project  works  necessary  or 
convenient  for  the  development  and  improvement  of 
navigation  and  for  the  development,  transmission,  and 
utilization  of  power  across,  along,  from  or  in  any  of 
the  streams  or  other  bodies  of  water  over  which  Con¬ 
gress  has  jurisdiction  under  its  authority  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
States,  or  upon  any  part  of  the  public  lands  and  reserva¬ 
tions  of  the  United  States  (including  the  Territories), 
or  for  the  purpose  of  utilizing  the  surplus  water  or 
water  power  from  any  Government  dam,  except  as 
herein  provided:  Provided.  That  licenses  shall  be  issued 
within  any  reservation  only  after  a  finding  by  the  Com¬ 
mission  that  the  license  will  not  interfere  or  be  incon¬ 
sistent  with  the  purpose  for  which  such  reservation  was 
created  or  acquired,  and  shall  be  subject  to  and  contain 
such  conditions  as  the  Secretary  of  the  department  under 
whose  supervision  such  reservation  falls  shall  deem 
necessary  for  the  adequate  protection  and  utilization 
of  such  reservation:  Provided  further,  That  no  license 
affecting  the  navigable  capacity  of  any  navigable  waters 
of  the  United  States  shall  be  issued  until  the  plans  of 
the  dam  or  other  structures  affecting  navigation  have 
been  approved  by  the  Chief  of  Engineers  and  the  Secre¬ 
tary  of  War.  Whenever  the  contemplated  improvement 
is,  in  the  judgment  of  the  Commission,  desirable  and 
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justified  in  the  public  interest  for  the  purpose  of  im¬ 
proving  or  developing  a  waterway  or  waterways  for 
the  use  or  benefit  of  interstate  or  foreign  commerce,  a 
finding  to  that  effect  shall  be  made  by  the  Commission 
and  shall  become  a  part  of  the  records  of  the  Commis¬ 
sion:  Provided  further.  That  in  case  the  Commission 
shall  find  that  any  Government  dam  may  be  advan¬ 
tageously  used  by  the  United  States  for  public  purposes 
in  addition  to  navigation,  no  license  therefor  shall  be 
issued  until  two  years  after  it  shall  have  reported  to 
Congress  the  facts  and  conditions  relating  thereto,  except 
that  this  provision  shall  not  apply  to  any  Government 
dam  constructed  prior  to  June  10,  1920:  And  provided 
further ,  That  upon  the  filing  of  any  application  for  a 
license  which  has  not  been  preceded  by  a  preliminary 
permit  under  subsection  ( f )  of  this  section,  notice  shall 
be  given  and  published  as  required  by  the  proviso  of 
said  subsection. 

(f)  To  issue  preliminary  permits  for  the  purpose  of 
enabling  applicants  for  a  license  hereunder  to  secure 
the  data  and  to  perform  the  acts  required  by  section  9 
hereof:  Provided,  however,  That  upon  the  filing  of  any 
application  for  a  preliminary  permit  by  any  person, 
association,  or  corporation,  the  Commission,  before 
granting  such  application,  shall  at  once  give  notice  of 
such  application  in  writing  to  any  State  or  municipality 
likely  to  be  interested  in  or  affected  by  such  application; 
and  shall  also  publish  notice  of  such  application  once 
each  week  for  four  weeks  in  a  daily  or  weekly  news¬ 
paper  published  in  the  county  or  counties  in  which  the 
project  or  any  part  thereof  or  the  lands  affected  thereby 
are  situated. 

(g)  Upon  its  own  motion  to  order  an  investigation  of 
any  occupancy  of,  or  evidenced  intention  to  occupy,  for 
the  purpose  of  developing  electric  power,  public  lands, 
reservations,  or  streams  or  other  bodies  of  water  over 
which  Congress  has  jurisdiction  under  its  authority  to 
regulate  commerce  with  foreign  nations  and  among  the 
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Several  States  by  any  person,  corporation,  state  or  muni¬ 
cipality  and  to  issue  such  order  as  it  may  find  appropri¬ 
ate,  expedient,  and  in  the  public  interest  to  conserve 
and  utilize  the  navigation  and  water-power  resources  of 
the  region. 


Federal  Power  Act  (of  1935),  Section  10(f)  (Federal 
Water  Power  Act,  as  Amended  by  Act  of  1935 ) . 

[16  U.  S.  C.  A.  (  Supp. )  $807,  as  amended  August  26, 1935, 
c.  687,  Title  II,  $206,  49  Stat.  842.] 

Sec.  10.  All  licenses  issued  under  this  Part  shall  be 
on  the  following  conditions: 

(a)  *  *  * 

*  *  * 

(f)  *  *  * 

•‘WThenever  any  power  project  not  under  license  is 
benefited  by  the  construction  work  of  a  licensee  or  per¬ 
mittee,  the  United  States  or  any  agency  thereof,  the  Com¬ 
mission,  after  notice  to  the  owner  or  owners  of  such  un¬ 
licensed  project,  shall  determine  and  fix  a  reasonable 
and  equitable  annual  charge  to  be  paid  to  the  licensee  or 
permittee  on  account  of  such  benefits,  or  to  the  United 
States  if  it  be  the  owner  of  such  headwater  improve¬ 
ment. 

(g)  *  *  * 

*  *  * 


Federal  Power  Act  (of  1935),  Section  23  (Federal 
Water  Power  Act,  as  Amended  by  Act  of  1935 ) . 

[16  U.  S.  C.  A.  (supp.)  $§816,  817,  as  amended  August 
26,  1935,  c.  687,  Title  II,  §210,  49  Stat.  846]. 

Sec.  23.  ( a )  The  provisions  of  this  Part  shall  not  be 

construed  as  affecting  any  permit  or  valid  existing  right- 
of-way  granted  prior  to  June  10, 1920,  or  as  confirming  or 
otherwise  affecting  any  claim,  or  as  affecting  any  au¬ 
thority  heretofore  given  pursuant  to  law,  but  any  person, 
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association,  corporation,  State,  or  municipality  holding 
or  possessing  such  permit,  right-of-way,  or  authority 
may  apply  for  a  license  hereunder,  and  upon  such  appli¬ 
cation,  the  Commission  may  issue  to  any  such  applicant 
a  license  in  accordance  with  the  provisions  of  this  Part 
and  in  such  case  the  provisions  of  this  chapter  shall 
apply  to  such  applicant  as  a  licensee  hereunder:  Pro¬ 
vided,  That  when  application  is  made  for  a  license  under 
this  section  for  a  project  or  projects  already  constructed 
the  fair  value  of  said  project  or  projects  determined  as 
provided  in  this  section,  shall  for  the  purposes  of  this 
Part  and  of  said  license  be  deemed  to  be  the  amount  to 
be  allowed  as  the  net  investment  of  the  applicant  in  such 
project  or  projects  as  of  the  date  of  such  license,  or  as 
of  the  date  of  such  determination,  if  license  has  not  been 
issued.  Such  fair  value  shall  be  determined  by  the  Com¬ 
mission  after  notice  and  opportunity  for  hearing. 

(b)  It  shall  be  unlawful  for  any  person,  State,  or 
municipality,  for  the  purpose  of  developing  electric 
power,  to  construct,  operate,  or  maintain  any  dam,  water 
conduit,  reservoir,  power  house,  or  other  works  inci¬ 
dental  thereto  across,  along,  or  in  any  of  the  navigable 
waters  of  the  United  States,  or  upon  any  part  of  the  pub¬ 
lic  lands  or  reservations  of  the  United  States  ( including 
the  Territories),  or  utilize  the  surplus  water  or  water 
power  from  any  Government  dam,  except  under  and 
in  accordance  with  the  terms  of  a  permit  or  valid  exist¬ 
ing  right-of-way  granted  prior  to  June  10,  1920,  or  a 
license  granted  pursuant  to  this  chapter.  Any  person, 
association,  corporation,  State,  or  municipality  intend¬ 
ing  to  construct  a  dam  or  other  project  works  across, 
along,  over,  or  in  any  stream  or  part  thereof,  other  than 
those  defined  herein  as  navigable  waters,  and  over  which 
Congress  has  jurisdiction  under  its  authority  to  regu¬ 
late  commerce  with  foreign  nations  and  among  the  sev¬ 
eral  States  shall  before  such  construction  file  declara¬ 
tion  of  such  intention  with  the  Commission,  whereupon 
the  Commission  shall  cause  immediate  investigation  of 
such  proposed  construction  to  be  made,  and  if  upon  in¬ 
vestigation  it  shall  find  that  the  interests  of  interstate 
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or  foreign  commerce  would  be  affected  by  such  proposed 
construction,  such  person,  association,  corporation.  State, 
or  municipality  shall  not  construct,  maintain,  or  operate 
such  dam  or  other  project  works  until  it  shall  have  ap¬ 
plied  for  and  shall  have  received  a  license  under  the 
provisions  of  this  chapter.  If  the  Commission  shall  not 
so  find,  and  if  no  public  lands  or  reservations  are 
affected,  permission  is  hereby  granted  to  construct  such 
dam  or  other  project  works  in  such  stream  upon  com¬ 
pliance  with  State  laws. 


Federal  Power  Act  (of  1935);  Section  313(b) 

(  Added  by  Act  of  1935 ) . 

[16  U.  S.  C.  A.  <  supp. )  §8251,  as  added  Aug.  26,  1935, 
c.  687,  Title  II,  §213,  49  Stat.  860.] 

Sec.  .313.  ( a  >  *  *  * 

i  (b)  Any  party  to  a  proceeding  under  this  chapter 
aggrieved  by  an  order  issued  by  the  Commission  in  such 
proceeding  may  obtain  a  review  of  such  order  in  the 
Circuit  Court  of  Appeals  of  the  United  States  for  any 
circuit  wherein  the  licensee  or  public  utility  to  which 
the  order  relates  is  located  or  has  its  principal  place  of 
business,  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  by  filing  in  such  court,  within 
sixty  days  after  the  order  of  the  Commission  upon  the 
application  for  rehearing,  a  written  petition  praying  that 
the  order  of  the  Commission  be  modified  or  set  aside  in 
whole  or  in  part.  A  copy  of  such  petition  shall  forth¬ 
with  be  served  upon  any  member  of  the  Commission 
and  thereupon  the  Commission  shall  certify  and  file  with 
the  court  a  transcript  of  the  record  upon  which  the 
order  complained  of  was  entered.  Upon  the  filing  of 
such  transcript  such  court  shall  have  exclusive  jurisdic¬ 
tion  to  affirm,  modify,  or  set  aside  such  order  in  whole 
or  in  part.  No  objection  to  the  order  of  the  Commission 
shall  be  considered  by  the  court  unless  such  objection 
shall  have  been  urged  before  the  Commission  in  the  ap- 
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plication  for  rehearing  unless  there  is  reasonable  ground 
for  failure  so  to  do.  The  finding  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall 
be  conclusive.  If  any  party  shall  apply  to  the  court  for 
leave  to  adduce  additional  evidence,  and  shall  show  to 
the  satisfaction  of  the  court  that  such  additional  evi¬ 
dence  is  material  and  that  there  were  reasonable 
grounds  for  failure  to  adduce  such  evidence  in  the  pro¬ 
ceedings  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Com¬ 
mission  and  to  be  adduced  upon  the  hearing  in  such 
manner  and  upon  such  terms  and  conditions  as  to  the 
court  may  seem  proper.  The  Commission  may  modify 
its  findings  as  to  the  facts  by  reason  of  the  additional 
evidence  so  taken,  and  it  shall  file  with  the  court  such 
modified  or  new  findings  which,  if  supported  by  substan¬ 
tial  evidence,  shall  be  conclusive,  and  its  recommenda¬ 
tion,  if  any,  for  the  modification  or  setting  aside  of  the 
original  order.  The  judgment  and  decree  of  the  court, 
affirming,  modifying  or  setting  aside,  in  whole  or  in  part, 
any  such  order  of  the  Commission,  shall  be  final,  sub¬ 
ject  to  review  by  the  Supreme  Court  of  the  United  States 
upon  certiorari  or  certification  as  provided  in  sections 
346  and  347  of  Title  28. 

( c)  *  *  * 


Acts  Declaring  Certain  Waters  Nonnavigable. 

[33  U.  S.  C.  A.  (and  supp.)  §§21-55.] 

§21.  Bayou  Cocodrie,  Louisiana.  Bayou  Cocodr ie, 
from  its  source  to  its  junction  with  Bayou  Chicot,  in  the 
State  of  Louisiana,  is  declared  to  be  not  a  navigable 
water  of  the  United  States  within  the  meaning  of  the 
laws  enacted  by  the  Congress  for  the  preservation  and 
protection  of  such  waters.  The  right  to  alter,  amend,  or 
repeal  this  section  is  hereby  expressly  reserved.  (Feb. 
25,  1921,  c.  71,  §§1-2,  41  Stat.  1145.) 
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§22.  Bayou  Meto,  Arkansas.  The  Bayou  Meto.  in  the 
State  of  Arkansas,  is  declared  to  be  a  nonnavigable 
stream  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States.  (Aug.  8,  1917,  c.  49,  §16,  40  Stat. 
268.) 

§23.  Bear  Creek,  Mississippi.  Bear  Creek  in  Humph¬ 
reys,  Leflore,  and  Sunflower  Counties,  in  the  State  of 
Mississippi,  is  declared  to  be  a  nonnavigable  stream 
within  the  meaning  of  the  Constitution  and  the  laws  of 
the  United  States.  The  right  of  Congress  to  alter,  amend, 
or  repeal  this  section  is  hereby  expressly  reserved.  ( Mar. 
3,  1923.  c.  229,  §§1-2,  42  Stat.  1442.) 

§24.  Big  Tarkio  River,  Missouri.  The  Big  Tarkio 
River,  in  the  counties  of  Holt  and  Atchison,  in  the  State 
of  Missouri,  is  declared  to  be  not  a  navigable  water  of 
the  United  States  within  the  meaning  of  the  laws  enacted 
by  Congress  for  the  preservation  and  protection  of  such 
waters.  The  right  to  alter,  amend,  or  repeal  this  section 
is  hereby  expressly  reserved.  (Feb.  15,  1910,  c.  33,  §2,* 
36  Stat.  194. ) 

§25.  Cache  River,  Arkansas.  The  Cache  River  in  the 
State  of  Arkansas  is  declared  to  be  a  nonnavigable 
stream  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States.  This  provision  shall  become  void 
after  one  year  from  July  27,  1916,  unless  within  said 
period  the  Legislature  of  Arkansas  shall  pass  an  act 
expressly  approving  this  declaration.  The  right  of  the 
Congress  to  alter,  amend,  or  repeal  this  paragraph  is 
hereby  expressly  reserved.  (July  27,  1916,  c.  260,  §1.  39 
Stat.  399.) 

§26.  Calumet  River,  Cook  County,  Illinois,  old  chan¬ 
nel.  The  portion  of  the  old  channel  of  the  Calumet 
River  in  the  north  quarter  of  fractional  section  7,  town¬ 
ship  37  north,  range  15,  east  of  the  third  principal  merid¬ 
ian,  south  of  the  Indian  boundary  line,  in  Cook  County, 
Illinois,  which  lies  outside  of  the  new  channel  lines  as 
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established  by  the  United  States  and  shown  on  “map  of 
the  Calumet  River,  Illinois,  from  Lake  Michigan  to  Calu¬ 
met  Lake,  to  accompany  report  of  W.  G.  Ewing,  United 
States  attorney,  to  the  Attorney  General,  respecting  ces¬ 
sion  of  right  of  way  for  improvement  of  said  river,  under 
Act  of  Congress  approved  July  5,  1884,”  is  abandoned 
as  navigable  water.  ( Feb.  27,  1915,  c.  68,  38  Stat.  817. ) 

§26a.  Calumet  River,  Cook  County,  Illinois;  old  chan¬ 
nel.  The  portion  of  the  old  channel  of  the  Calumet  River 
in  sections  eighteen  and  nineteen,  township  thirty-seven 
north,  range  fifteen  east,  of  the  third  principal  meridian, 
in  Cook  County,  Illinois,  which  lies  outside  of  the  new 
channel  lines  established  by  the  United  States  and 
shown  on  the  map  referred  to  in  section  26  of  this  title, 
and  which  lies  outside  of  the  exterior  limits  of  the  turn¬ 
ing  basin  to  be  established  on  said  Calumet  River  in  said 
sections,  is  abandoned  as  navigable  water  of  the  United 
States  from  and  after  the  time  when  the  United  States 
shall  have  secured  title  to  the  land  necessary  for  the 
establishment  of  the  turning  basin  at  some  point,  to  be 
approved  by  the  Chief  of  Engineers,  between  One 
hundred  and  thirteenth  Street  and  One  hundred  and 
seventeenth  Street  in  the  city  of  Chicago.  ( Mar.  4,  1913, 
c.  144,  §1,  37  Stat.  816.) 

§26b.  Same;  Chicago.  The  portion  of  the  Calumet 
River,  in  the  city  of  Chicago,  County  of  Cook,  State  of 
Illinois,  lying  between  the  intersections  of  this  river 
with  the  two  lines  described  below,  is  a  nonnavigable 
stream  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States: 

Beginning  at  a  point  on  the  south  line  of  the  north 
half  of  section  36,  township  37  north,  range  14  east,  of 
the  third  principal  meridian,  one  thousand  eight  hundred 
and  seventy-three  and  seven-hundredths  feet  west  of  the 
east  line  of  said  section;  thence  northwesterly  on  a 
straight  line  to  a  point  three  thousand  two  hundred  and 
eighty  feet  west  of  the  east  line  and  seven  hundred  and 
eighty-five  feet  south  of  the  north  line  of  said  section; 
and 
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Beginning  at  a  point  five  hundred  and  eighty-five  feet 
east  of  the  west  line  and  seven  hundred  and  thirty-two 
feet  north  of  the  south  line  of  section  31,  township  37 
north,  range  15  east,  of  the  third  principal  meridian; 
thence  north  forty-six  degrees  and  thirty  minutes  east 
along  a  straight  line  to  the  easterly  water’s  edge  of  said 
river. 

The  right  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (June  14,  1937,  c.  338,  §§2, 
3,  50  Stat.  258,  259.) 

§27.  Chicago  River  at  Chicago,  Illinois.  All  of  that 
portion  of  the  West  Fork  of  the  South  Branch  of  the 
Chicago  River  in  the  county  of  Cook  and  State  of  Illinois, 
extending  west  from  the  west  line  of  the  collateral  chan¬ 
nel  of  the  sanitary  district  of  Chicago,  in  the  northwest 
quarter  of  section  36.  township  39  north,  range  13  east 
of  the  third  principal  meridian,  is  declared  to  be  a  non- 
navigable  stream  within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States.  The  right  of  Congress  to 
alter,  amend,  or  repeal  this  provision  is  hereby  expressly 
reserved. 

The  provisions  of  sections  401  and  402  of  chapter  9 
of  this  title  shall  not  apply  to  that  portion  of  the  west 
arm  of  the  South  Fork  of  the  South  Branch  of  the 
Chicago  River,  lying  between  the  east  line  of  Ashland 
Avenue  and  the  north  line  of  Thirty-ninth  Street,  in 
the  city  of  Chicago,  Illinois,  as  the  same  now  exists  or 
may  hereafter  be  extended.  All  rights,  authority,  or 
control  over  that  part  of  the  Chicago  River  possessed  or 
assumed  by  the  United  States  are  hereby  relinquished 
and  abandoned,  and  all  rights,  authority,  or  control  over 
the  same  that  were  possessed  by  the  State  of  Illinois  are 
fullv  restored  to  said  State. 

As  soon  as  the  city  of  Chicago,  or  any  other  govern¬ 
mental  agency  or  any  corporation  thereunto  duly  author¬ 
ized  by  the  Secretary  of  War,  shall  have  constructed, 
after  June  7,  1924,  a  new  channel  for  the  South  Branch 
of  the  Chicago  River  between  West  Polk  Street  and  West 
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Nineteenth  Street  in  said  city  of  Chicago,  then,  and  in 
that  event,  so  much  of  the  channel  of  the  South  Branch 
of  the  Chicago  River  as  shall  be  superseded  and  replaced 
by  said  new  channel  in  accordance  with  the  permit  of 
the  Secretary  of  War  shall  be  discontinued  and  aban¬ 
doned.  (Jan.  24,  1923,  c.  33,  §§1-2,  42  Stat.  1171;  Feb.  27, 
1923,  c.  142,  42  Stat.  1323;  June  7,  1924,  c.  337,  43  Stat. 
646.) 


Historical  Note. 

*  *  * 

The  reference  in  paragraph  2  of  this  section  to  sections 
401  and  402  of  this  title,  should  probably  be  to  sections 
401  and  403  of  this  title.  Said  reference  is  a  translation 
of  a  reference  to  section  7  of  Act  Sept.  19,  1890,  c.  907, 
26  Stat.  454,  and  section  9  of  Act  March  3,  1899,  c.  425 
( section  401  of  this  title ) .  Section  7  of  Act  Sept.  19, 1890, 
aforesaid,  was  superseded  by  sections  401  and  403  of  this 
title. 

§27a.  Chicago  River  at  Chicago,  Illinois.  That  por¬ 
tion  of  the  West  Fork  of  the  South  Branch  of 
the  Chicago  River  in  Cook  County,  Illinois,  lying  be¬ 
tween  the  west  line  ( produced  north )  of  the  Collateral 
Channel  of  the  Sanitary  District  of  Chicago,  in  the  north¬ 
west  quarter  of  section  36,  township  39  north,  range  13 
east,  third  principal  meridian,  and  a  line  one  thousand 
three  hundred  feet  east  of  and  parallel  to  the  west  line 
of  section  30  (section  line  in  South  Western  Avenue), 
township  39  north,  range  13  east,  third  principal 
meridian,  in  the  city  of  Chicago,  Illinois,  as  the  same  now 
exists  or  may  hereafter  be  extended,  is  hereby  declared 
to  be  a  nonnavigable  stream  within  the  meaning  of  the 
Constitution  and  laws  of  the  United  States. 

The  right  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (Aug.  30,  1935,  c.  831,  §10, 
49  Stat.  1048.) 

§28.  Crum  River;  old  channel  at  mouth,  Delaware 
Bay.  After  the  channel  of  the  Crum  River  where  the 
same  empties  into  the  Delaware  River  has  been  changed, 
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diverted,  and  straightened  under  the  authority  given  to 
Alba  B.  Johnson  and  Samuel  M.  Vauclain  and  the  Bald¬ 
win  Locomotive  Works  by  Act  July  27,  1916,  chapter 
260,  the  said  Crum  River,  as  so  straightened,  shall  be  a 
public  navigable  stream,  and  the  course  and  channel  of 
the  said  river,  as  it  existed  July  27, 1916,  from  the  right  of 
way  of  the  Philadelphia  and  Reading  Railway  Company 
to  the  low-water  line  in  the  Delaware  River  shall  be 
abandoned  and  vacated  when  the  above-mentioned  new 
channel  shall  have  been  completed  to  a  depth  of  four  feet 
at  mean  low  water,  with  a  bottom  width  of  sixty-two 
feet  and  width  of  one  hundred  feet  at  mean  low-water 
level:  Provided.  That  the  Government  shall  have  such 
right,  title,  and  interest  in  and  to  the  bed  of  said  new 
channel  as  will  assure  the  public  the  right  to  the  per¬ 
petual  use  of  said  channel  for  all  the  purposes  of  navi¬ 
gation  and  commerce.  (July  27,  1916,  c.  260,  §1,  39  Stat. 
393.) 

§29.  Cuivre  River,  Missouri.  Cuivre  River,  in  the 
counties  of  Lincoln  and  Saint  Charles,  in  the  State  of 
Missouri,  being  the  dividing  line,  is  hereby  declared  not 
to  be  a  navigable  stream,  and  shall  be  so  treated  by  the 
Secretary  of  War  and  all  other  authorities.  (Mar.  23, 
1900,  c.  88,  31  Stat.  50. ) 

§29a.  East  River,  Wisconsin.  All  of  that  portion  of 
the  East  River,  in  the  county  of  Brown,  State  of  Wis¬ 
consin,  extending  from  Baird  Street,  in  the  city  of  Green 
Bay,  east  and  south  is  hereby  declared  to  be  a  non- 
navigable  stream  within  the  meaning  of  the  Constituti- 
tion  and  Laws  of  the  United  States  of  America.  The 
right  of  Congress  to  alter,  amend,  or  repeal  this  section 
is  hereby  expressly  reserved.  (Aug.  30,  1935,  c.  831, 
§9,  49  Stat.  1048. 

§30.  Grand  River,  Missouri,  above  Brunswick.  Grand 
River  in  the  State  of  Missouri  above  the  city  of  Bruns¬ 
wick,  in  the  county  of  Chariton  in  said  State,  is  declared 
to  be  not  a  navigable  stream  and  shall  be  so  treated  by 
the  Secretary  of  War  and  by  all  other  authorities.  (Feb. 
15,  1905,  c.  574,  33  Stat.  715.) 
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§31.  Iowa  River,  Iowa,  above  Toolsboro.  So  much 
of  the  Iowa  River  within  the  State  of  Iowa,  as  lies  north 
of  the  town  of  Wapello,  and  so  much  of  the  said  river 
within  the  State  of  Iowa,  as  lies  between  the  town  of 
Toolsboro  and  the  town  of  Wapello,  in  the  county  of 
Louisa,  shall  not  be  deemed  a  navigable  river  or  public 
highway,  but  dams  and  bridges  may  be  constructed 
across  it.  (R.  S.  §5248;  Aug.  18,  1894,  c.  299,  §1,  28  Stat. 
356.) 


Historical  Note. 

The  portion  of  this  section  relating  to  the  Iowa  river 
north  of  the  town  of  Wapello  is  from  R.  S.  §5428,  cited 
to  the  text,  which  in  turn  was  derived  from  Res.  July  13, 
1868,  No.  55  §2,  15  Stat.  257,  and  Act  May  6,  1870,  c.  92, 
16  Stat.  121. 

The  remainder  of  the  section,  relating  to  so  much  of 
the  river  as  lies  between  Toolsboro  and  Wapello,  is  from 
Act.  Aug.  18,  1894,  c.  299,  §1,  cited  to  the  text. 

§32.  Lake  George,  Mississippi.  Lake  George,  in 
Yazoo  County,  in  the  State  of  Mississippi,  is  declared  to 
be  not  a  navigable  water  of  the  United  States  within 
the  meaning  of  the  laws  enacted  by  the  Congress  for 
the  preservation  and  protection  of  such  waters.  The 
right  of  Congress  to  alter,  amend,  or  repeal  this  section 
is  hereby  expressly  reserved.  (May  24,  1922,  c.  198, 
§§1-2,  42  Stat.  552.) 

§33.  Little  River,  Arkansas,  from  Big  Lake  to  Marked 
Tree.  Little  River,  from  Big  Lake  in  Mississippi  County 
to  Marked  Tree  in  Poinsett  County,  Arkansas,  is  declared 
to  be  not  a  navigable  waterway  of  the  United  States 
within  the  meaning  of  the  laws  enacted  by  Congress 
for  the  protection  of  such  waterways.  (Mar.  2,  1919, 
c.  95,  §4,  40  Stat.  1287.) 

§34.  Mill  Slough,  Oregon.  Mill  Slough,  a  tidal  tribu¬ 
tary  of  Coos  Bay,  lying  within  the  limits  of  the  city  of 
Marshfield,  State  of  Oregon,  is  declared  to  be  not  a 
navigable  waterway  of  the  United  States,  within  the 
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meaning  of  the  laws  enacted  by  Congress  for  the  preser- 
!  vation  and  protection  of  such  waterways,  and  the  con¬ 
sent  of  Congress  is  given  to  the  filling  in  of  said  slough 
by  the  said  city  of  Marshfield.  (Oct.  23,  1913,  c.  33,  38 
Stat.  223.) 

§35.  Mississippi  River,  West  Channel,  opposite  La 
Crosse,  Wisconsin.  The  branch  of  the  Mississippi  River 
flowing  between  Grand  Island  and  the  mainland  oppo¬ 
site  the  city  of  La  Crosse,  State  of  Wisconsin,  and  known 
as  the  West  Channel,  is  declared  unnavigable,  and  the 
said  city  of  La  Crosse  is  relieved  of  the  necessity  of 
maintaining  a  draw  or  pontoon  bridge  over  said  West 
Channel.  (Feb.  23,  1901,  c.  470,  31  Stat.  804.) 

!  §36.  Mosquito  Creek,  South  Carolina.  Mosquito 

Creek,  in  Colleton  County,  South  Carolina,  is  declared 
to  be  a  nonnavigable  stream  within  the  meaning  of  the 
Constitution  and  laws  of  the  United  States.  (Aug.  8, 
1917,  c.  49,  §15,  40  Stat.  268.) 

§37.  Nodaway  River,  Missouri.  Nodaway  River,  in 
the  counties  of  Andrew,  Holt,  and  Nodaway,  in  the  State 
of  Missouri,  is  declared  to  be  not  a  navigable  water  of 
the  United  States  within  the  meaning  of  the  laws  en¬ 
acted  by  Congress  for  the  preservation  and  protection 
1  of  such  waters.  The  right  to  alter,  amend,  or  repeal  this 
section  is  hereby  expressly  reserved.  (Feb.  15,  1910,  c. 
32,  §§1-2,  36  Stat  194.) 

i  §38.  Oklawaha  River,  Florida;  Kyle  and  Young  Canal 
and  “Morrison  Landing  Extension”  substituted.  Upon 
the  conveyance  to  the  United  States,  free  of  cost,  title 
to  the  land  occupied  by  what  is  known  as  the  “Kyle  and 
Young  Canal';  and  the  “Morrison  Landing  extension”  of 
the  same,  on  the  Oklawaha  River,  in  the  State  of  Florida; 
together  with  title  to  a  strip  of  land  on  the  east  side  of 
said  canal  of  such  width  as  in  the  judgment  of  the  Secre¬ 
tary  of  War  may  be  required  for  the  future  widening  of 
said  canal  and  extension  by  the  United  States,  the  said 
canal  and  extension  shall  become  a  free  public  water- 


29 


way  of  the  United  States  in  place  of  the  natural  bed  of 
the  river.  (July  27,  1916,  c.  260,  §1,  39  Stat.  396.) 

§39.  Ollala  Slough,  Oregon.  All  of  that  portion  of 
Ollala  Slough  in  Lincoln  County,  Oregon,  above  a  point 
where  a  line  that  is  one  hundred  and  twenty  rods  south 
and  running  east  and  west  and  parallel  with  the  section 
line  between  section  8  and  17  in  township  11  south,  range 
10  west  of  the  Willamette  meridian,  crosses  said  stream, 
is  declared  to  be  a  nonnavigable  stream.  <  Feb.  26,  1917, 
c.  119,  39  Stat.  937.) 

§40.  One  Hundred  and  Two  River,  Missouri.  One 
Hundred  and  Two  River  south  of  the  north  boundary 
line  of  Andrew  County,  Missouri,  as  now  located,  be, 
and  the  same  is  declared  to  be  not  a  navigable  water  of 
the  United  States  within  the  meaning  of  the  laws  en¬ 
acted  by  Congress  for  the  preservation  and  protection 
of  such  waters.  The  right  to  alter,  amend,  or  repeal  this 
section  is  hereby  expressly  reserved.  (Feb.  15.  1910, 
c.  31,  §2,*  36  Stat.  194.) 

§41.  Osage  River,  Missouri.  The  Osage  River  in  the 
State  of  Missouri  above  the  point  where  the  south  line 
of  sections  15  and  16  in  township  40  north,  of  range  22 
west,  of  the  fifth  principal  meridian,  and  in  the  county  of 
Benton,  State  of  Missouri,  crosses  said  river,  is  declared 
not  to  be  a  navigable  stream,  and  shall  be  so  treated  by 
the  Secretary  of  War  and  by  all  other  authorities. 
( Mar.  4, 1904,  c.  393,  33  Stat.  58. ) 

Historical  Note. 

This  section  superseded  Act  June  24,  1902.  c,  1154,  32 
Stat.  398,  which  declared  that  the  Osage  River  above 
the  point  where  the  dividing  line  between  the  counties 
of  Benton  and  Saint  Clair  crosses  the  river  should  not 
be  a  navigable  stream. 

§42.  Platte  River,  Missouri.  The  Platte  River  in  the 
State  of  Missouri  is  declared  to  be  a  nonnavigable  stream 
within  the  meaning  of  the  Constitution  and  laws  of  the 
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United  States,  and  jurisdiction  over  said  river  is  hereby 
!  declared  to  be  vested  in  the  State  of  Missouri.  The  right 
of  Congress  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (Feb.  16,  1921,  c.  62,  §§1-2, 

41  Stat.  1105.) 

i  §43.  Saint  Marys  River,  Ohio  and  Indiana.  Saint 
Marys  River,  Ohio  and  Indiana,  is  declared  to  be  a  non- 
navigable  stream  within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States.  (Aug.  8,  1917,  c.  49, 
§17,  40  Stat.  268.) 

§44.  Sturgeon  Bay,  Illinois.  So  much  of  the  west 
fork  of  Sturgeon  Bay  within  the  county  of  Mercer  and 
State  of  Illinois  as  lies  west  of  the  line  between  the  east 
i  half  and  the  west  half  of  the  east  half  of  section  25,  in 
township  14  north,  range  6  west  of  the  fourth  principal 
meridian,  and  so  much  of  the  east  fork  of  said  Sturgeon 
Bay  as  lies  north  of  the  north  line  of  section  30,  in  town¬ 
ship  14  north,  range  5  west  of  the  fourth  principal 
meridian,  shall  not  be  deemed  navigable  waters  of  the 
United  States.  (Feb.  7, 1907,  No.  13,  34  Stat.  1421.) 

§45.  Swan  Creek,  Toledo,  Ohio.  Swan  Creek,  a 
stream  lying  within  the  limits  of  the  city  of  Toledo,  State 
of  Ohio,  is  declared  to  be  not  a  navigable  waterway  of 
the  United  States  within  the  meaning  of  the  laws  en¬ 
acted  by  Congress  for  the  preservation  and  protection 
iof  such  waterways,  and  the  consent  of  Congress  is  here¬ 
by  given  for  the  filling  in  of  said  creek  by  the  local 
authorities.  (Mar.  4,  1915,  c.  142,  §13,  38  Stat.  1055.) 

§46.  Tchula  Lake,  Mississippi.  Tchula  Lake,  in 
Holmes  County,  in  the  State  of  Mississippi,  is  declared 
to  be  a  nonnavigable  stream  within  the  meaning  of  the 
i  Constitution  and  laws  of  the  United  States.  The  right 
I  of  Congress  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (July  1,  1922,  c.  266,  §§1-2, 

42  Stat.  816. ) 

i  §47.  Eagle  Lake,  Louisiana-Mississippi.  Eagle  Lake, 
which  lies  partly  within  the  limits  of  the  State  of  Missis- 
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sippi,  in  Warren  County,  and  partly  within  the  limits  of 
the  State  of  Louisiana,  in  Madison  Parish  is  hereby  de¬ 
clared  to  be  a  nonnavigable  stream  within  the  meaning 
of  the  Constitution  and  laws  of  the  United  States.  The 
right  to  alter,  amend,  or  repeal  this  section  is  hereby 
expressly  reserved.  ( June  2,  1926,  c.  445,  §§1.  2,  44  Stat. 
681.) 

§48.  Noxubee  River,  Mississippi.  That  portion  of  the 
Noxubee  River  in  Noxubee  County,  in  the  State  of  Mis¬ 
sissippi  is  declared  to  be  a  nonnavigable  stream  within 
the  meaning  of  the  Constitution  and  laws  of  the  United 
States.  The  right  of  Congress  to  amend  or  repeal  this 
section  is  hereby  expressly  reserved.  (Feb.  24,  1934.  c. 
25.  §§1,  2,  48  Stat.  356.) 

§49.  Bayou  Saint  John  in  New  Orleans.  Bayou  Saint 
John,  in  the  city  of  New  Orleans,  Louisiana,  is  hereby 
declared  to  be  not  a  navigable  water  of  the  United  States 
within  the  meaning  of  the  laws  enacted  by  Congress 
for  the  preservation  and  protection  of  such  waters. 

The  right  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (June  5,  1936.  c.  530.  §§1,  2. 
49  Stat.  1484.) 

§50.  Turtle  Bay  and  Turtle  Bayou,  Texas.  Turtle 
Bay  and  Turtle  Bayou,  in  Chambers  County,  in  the  State 
of  Texas,  be,  and  the  same  are  hereby,  declared  to  be 
nonnavigable  waterways  within  the  meaning  of  the  Con¬ 
stitution  and  laws  of  the  United  States  of  America. 

The  existing  project  for  Turtle  Bayou,  Texas,  author¬ 
ized  by  the  Rivers  and  Harbors  Act  approved  June  25, 
1910  (Act  June  25,  1910,  c.  382.  36  Stat.  630),  be,  and 
the  same  is  hereby,  abandoned. 

The  right  of  Congress  to  alter,  amend,  or  repeal  this 
section  is  hereby  expressly  reserved.  (Mar.  10,  1937, 
c.  36,  §§1-3,  50  Stat.  28.) 

§51.  Scajaquada  Creek,  New  York.  Scajaquada  Creek, 
Erie  County,  New  York,  is  hereby  declared  to  be  non- 
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navigable  east  of  a  line  one  hundred  and  thirty  feet  west 
of  the  west  line  of  Niagara  Street,  city  of  Buffalo,  county 
of  Erie,  New  York,  within  the  meaning  of  the  Constitu¬ 
tion  and  laws  of  the  United  States. 

The  right  to  alter,  amend,  or  repeal  this  Act  is  hereby 
expressly  reserved.  (May  14.  1937.  c.  183.  §§1,  2,  50 
Stat.  165.) 

§52.  Park  River,  Connecticut.  The  Park  River,  a 
minor  tributary  of  the  Connecticut  River,  located  in 
Hartford  County,  Connecticut,  is  hereby  declared  to  be 
a  nonnavigable  waterway  within  the  meaning  of  the 
Constitution  and  laws  of  the  United  States  of  America. 
The  right  of  Congress  to  alter,  amend,  or  repeal  this 
section  is  herebv  expressly  reserved.  ( Mav  24,  1937,  c. 
246.  §§1.  2.  50  Stat.  201.) 

§53.  Benton  Harbor  Canal,  Michigan.  The  Benton 
Harbor  Canal  at  and  above  the  west  line  of  Ninth  Street, 
in  the  city  of  Benton  Harbor  and  State  of  Michigan,  is 
hereby  declared  to  be  not  a  navigable  water  of  the  United 
States  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States.  The  right  to  alter,  amend,  or  repeal 
this  section  is  hereby  expressly  reserved.  (June  2.  1937, 
c.  288.  $§1.  3.  50  Stat.  243.) 

§54.  Burr  Creek,  Bridgeport,  Connecticut.  That  por¬ 
tion  of  Burr  Creek  in  the  city  of  Bridgeport,  Connecticut, 
lying  north  of  a  line  across  the  creek  beginning  at  the 
point  of  intersection  of  the  south  side  of  Yacht  Street  ex¬ 
tended  and  the  west  harbor  line  of  the  harbor  lines  es¬ 
tablished  by  the  Secretary  of  War  December  9,  1924, 
thence  south  eighty-five  degrees  forty-six  minutes  seven¬ 
teen  seconds  east  to  the  east  harbor  line  of  said  creek, 
is  hereby  declared  to  be  not  a  navigable  water  of  the 
United  States  within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States. 

Any  project  heretofore  authorized  by  any  Act  of  Con¬ 
gress.  insofar  as  such  project  relates  to  the  above  de¬ 
scribed  portion  of  Burr  Creek  in  the  city  of  Bridgeport, 
Connecticut,  is  hereby  abandoned. 
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The  right  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  ( Aug.  12,  1937,  c.  607.  §£1-3. 
50  Stat.  632,  633. ) 

§55.  Bayou  Savage  (or  Chantilly)  in  New  Orleans. 
Bayou  Savage,  also  styled  Bayou  Chantilly,  in  the  city 
of  New  Orleans,  Louisiana,  is  hereby  declared  to  be  a 
nonnavigable  waterway  within  the  meaning  of  the  Con¬ 
stitution  and  laws  of  the  United  States. 

The  right  to  alter,  amend,  or  repeal  this  section  is 
hereby  expressly  reserved.  (Aug.  16,  1937.  c.  650.  S§1. 
2,  50  Stat.  649. ) 


PENNSYLVANIA. 

Act  of  March  9,  1771;  1  Smith’s  Laws,  Ch.  627. 

[Commission's  Exhibit  No.  68;  R.  113,  114.] 

An  ACT  declaring  the  River  Susquehanna ,  and  other 
Streams  therein  mentioned.  piLblic  Highways ,  for  im¬ 
proving  the  Navigation  of  the  said  River  and  Streams , 
and  preserving  the  fish  in  the  same. 

Whereas  it  is  of  Importance  to  the  Trade  and  Com¬ 
merce  of  this  Province,  that  such  Rivers,  and  other 
Streams,  as  are  or  may  be  made  navigable,  be  at  all 
Times  preserved  and  kept  from  all  Manner  of  Obstruc¬ 
tions;  and  Whereas  the  improving  the  Navigation  of  the 
Rivers  Susquehanna ,  Juniata,  and  the  Streams  of  Cone- 
stogoe.  Bald  Eagle,  Machanoy.  Penn's  Creek,  and  Sua- 
tara,  Connedaguinet  and  Kiskiminetas ,  will  greatly  con¬ 
duce  to  the  Benefit  of  the  Inhabitants  residing  on  and 
near  the  said  Rivers,  and  the  Province  in  general,  by 
increasing  the  Trade  of  the  said  Province;  and  Whereas 
it  has  been  represented  to  the  Assembly,  that  many  of 
the  Inhabitants  residing  on  or  near  the  said  Rivers  and 
Streams,  being  desirous  to  promote  the  public  Welfare, 
are  willing  to  contribute  considerable  Sums  of  Money 
for  the  Purposes  aforesaid,  if  Commissioners  were  ap¬ 
pointed  by  Law  to  take,  collect  and  receive  the  Con- 
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tributions,  and  to  apply  and  appropriate  the  same,  for 
and  towards  clearing  and  making  the  said  Rivers  and 
Streams  more  navigable;  Therefore,  be  it  Enacted  by 
the  Honourable  JOHN  PENN,  Esq;  Lieutenant-Governor, 
under  the  Honourable  THOMAS  PENN,  and  RICHARD 
PENN,  Esquires,  true  and  absolute  Proprietaries  of  the 
Province  of  Pennsylvania ,  and  Counties  of  New-Castle, 
Kent  and  Sussex,  upon  Delaware,  by  and  with  the  Advice 
and  Consent  of  the  Representatives  of  the  Freemen  of 
the  said  Province,  in  General  Assembly  met,  and  by  the 
Authority  of  the  same,  That  the  said  River  Susquehanna , 
as  far  down  as  Wright's  Ferry;  the  River  Juniata,  up  to 
Bedford  and  Frank's  Town;  and  the  several  Streams, 
known  by  the  Names  of  Bald  Eagle ,  as  far  up  as  Spring 
Creek;  Penn's  Creek,  twenty  Miles  up,  on  the  several 
Courses  thereof;  Suatara.  as  far  up  as  Peter  Kettle's  Mill- 
dam;  Conestogoe.  as  far  up  as  Matthias  Slough’s  Mill- 
dam;  Connedaguinet ,  as  far  up  as  the  Cove  Fording, 
which  leads  to  the  Forty  Shilling  Gap;  Machanoy  and 
Kiskiminetas .  shall  be.  and  they  are  hereby  declared  to 
be,  public  Streams  and  Highways,  for  the  Purposes  of 
Navigation  up  and  down  the  same;  and  that  all  Obstruc¬ 
tions  and  Impediments  to  the  Passage  of  his  Majesty’s 
liege  Subjects  up  and  down  the  same,  erected,  or  here¬ 
after  to  be  erected,  shall  be  deemed,  held  and  adjudged 
common  Nuisances. 

i  And  be  it  Further  Enacted  by  the  Authority  afore¬ 
said.  That  James  Wright ,  George  Ross,  Thomas  Minshall, 
John  Louden ,  Alexander  Lowrey,  William  McClay,  Sam¬ 
uel  Hunter,  the  younger,  William  Patterson,  Robert  Cal¬ 
lender ,  Charles  Steward ,  Reuben  Haines,  Thomas  Holt, 
and  William  Richardson,  Gentlemen,  be,  and  they  are 
hereby  constituted  and  appointed  Commissioners  for 
clearing  and  making  the  said  Rivers  Susquehanna, 
Juniata,  Bald  Eagle,  Penns  Creek,  Conestogoe,  Conne¬ 
daguinet,  Machanoy,  Kiskiminetas  and  Suatara,  navi¬ 
gable,  and  that  each  and  every  of  the  said  Commissioners 
shall  have  full  Power  and  Authority  to  take,  collect, 
recover  and  receive  of  and  from  any  Person  and  Persons 
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whatsoever,  any  Sum  or  Sums  of  Money  which  shall  be 
hereafter  given,  granted  or  subscribed,  for  and  towards 
making  any  of  the  said  respective  Rivers  and  Streams 
navigable,  and  the  Monies  so  collected,  recovered  and 
received,  to  lay  out,  appropriate  and  employ,  for  and 
towards  making  such  of  the  said  Rivers  and  Streams 
navigable,  as  shall  be  mentioned  or  directed  by  the  Per¬ 
son  or  Persons  giving  and  granting  the  same. 

And  be  it  further  enacted  by  the  Authority  aforesaid. 
That  the  said  Commissioners,  or  the  major  Part  of  them, 
or  of  the  Survivors  of  them,  shall  have  full  Power  and 
Authority,  and  they  are  hereby  enjoined  and  required, 
by  themselves,  their  Agents,  Servants,  Hirelings  and 
Workmen,  to  remove  all  Obstructions  whatsoever,  now 
erected,  or  hereafter  to  be  erected  in,  and  also  to  scour, 
enlarge,  straighten  or  deepen  the  said  respective  Rivers 
and  Streams,  so  as  aforesaid  committed  to  their  respec¬ 
tive  Care,  in  any  Part,  Place  or  Places  thereof,  which 
shall  appear  to  them  most  convenient  for  opening,  mak¬ 
ing  anew,  or  improving  the  Channels,  and  also  to  cut, 
blow  up,  remove  or  take  away  all  Trees,  Rocks  or  Beds 
of  Gravel,  Sand  or  Mud,  Wears,  Dams,  Baskets,  Pounds. 
Stones,  or  any  other  Impediment  or  Obstruction  whatso¬ 
ever;  and  to  form,  make,  erect  and  set  up  any  Dams, 
Penns  for  Water  Locks,  or  any  other  Works  whatsoever, 
which  they  shall  think  fit  and  convenient  to  answer  the 
Purpose  aforesaid,  and  to  alter,  repair  or  amend  the 
same,  as  often  as  it  shall  be  necessary  or  convenient;  and 
also  to  appoint,  set  out  and  make  Tow-paths  or  Ways  for 
towing,  hawling  or  drawing  of  Boats,  Vessels  or  other 
Small  Craft,  and  Rafts  of  any  Kind  whatsoever,  in,  upon, 
or  through  the  said  Rivers  and  Streams;  which  said  Paths 
shall  be  free  and  open  to  all  Persons  whatsoever,  having 
Occasion  to  use  the  same,  and  from  Time  to  Time,  and  at 
all  Times  hereafter,  to  do,  execute  and  perform  all  and 
every  other  Matter  or  Thing  in  the  said  Rivers  and 
Streams,  necessary  or  convenient  for  making,  maintain¬ 
ing,  supporting  and  continuing  the  Navigation  in  the 
same. 
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And  be  it  further  enacted  by  the  Authority  aforesaid, 
That  if  any  Person  or  Persons  whatsoever,  from  and  after 
the  Publication  of  this  Act,  shall  erect,  build,  set  up, 
repair  or  maintain,  or  shall  be  aiding,  assisting  or  abet¬ 
ting  in  erecting,  building,  setting  up,  repairing  or  main¬ 
taining  any  Wear,  Rack.  Basket,  Dam,  Pound  or  other 
Device  or  Obstruction  whatsoever,  within  the  said  Rivers 
or  Streams,  or  any  of  them:  or  that  shall  fix  or  fasten  any 
Net  or  Nets  across  the  same,  or  any  Part  thereof, 
whereby  the  Fish  may  be  obstructed  from  going  up  the 
said  Rivers  or  Streams:  or  that  shall  take,  destroy  or 
spoil  any  Spawn.  Fry  or  Brood  of  Fish,  or  any  Kind  of 
Fish  whatsoever,  in  any  such  Wear,  Rack,  Dam,  Basket, 
Pound  or  other  Device  aforesaid,  every  such  Person  so 
offending,  being  thereof  convicted,  by  the  Oath  or  Af¬ 
firmation  of  one  or  more  credible  Witnesses,  or  by  his 
own  Confession,  before  any  Justice  of  the  Peace  of  the 
County  where  such  Offence  shall  be  committed  (which 
Justice  is  hereby  authorized  and  impowered  to  hear,  try 
and  determine  the  same)  shall  forfeit  and  pay  the  Sum 
of  Five  Pounds ,  lawful  Money  of  this  Government,  for 
every  such  offence,  or  suffer  Three  Months  Imprison¬ 
ment,  without  Bail  or  Mainprize:  one  Moiety  of  which 
Forfeiture  shall  be  paid  to  the  Informer  or  Prosecutor, 
and  the  other  Moiety  to  the  Commissioners  for  the  re¬ 
spective  Rivers  or  Streams  in  which  such  offence  shall 
be  committed,  to  be  applied  towards  clearing  the  said 
respective  Rivers  and  Streams. 

And  for  the  more  speedy  Removal  of  such  Wears, 
Racks,  Baskets,  Dams,  Pounds,  and  other  Devices  and 
Obstructions  aforesaid,  as  are  already,  or  hereafter  shall 
be  made  in  any  Part  of  the  said  Rivers  and  Streams,  be 
it  enacted  by  the  Authority  aforesaid.  That  the  Justices 
of  the  County  Court  of  Quarter  Sessions  of  the  several 
Counties,  within  this  Province,  bounded  on,  and  adjoin¬ 
ing  to  any  Part  of  the  said  Rivers  and  Streams,  at  their 
next  Court  of  Quarter  Sessions,  after  the  Publication  of 
this  Act  and  as  often  after  as  there  shall  be  Occasion; 
and  that  any  of  the  said  Justices  of  the  Peace  out  of 


37 


Sessions  shall,  and  they  are  hereby  enjoined  and  re¬ 
quired  to  issue  their  Warrants  to  the  Supervisors  of  the 
Highways  of  each  and  every  Township,  next  adjacent  to 
the  Wear,  Rack,  Dam,  Basket,  Pound,  or  other  Device 
or  Obstruction  aforesaid,  so  erected,  enjoining  and  re¬ 
quiring  them,  the  said  Supervisors  respectively,  forth- 
,  with  to  remove,  or  cause  to  be  removed,  every  such 
Wear,  Rack,  Basket,  Dam,  Pound,  or  other  Device  or 
Obstruction  aforesaid;  and  for  that  Purpose,  to  summon 
the  Inhabitants  of  their  respective  Townships,  giving 
them  three  Days  Notice  to  repair  to,  throw  down,  remove 
and  destroy  such  Wear,  Rack,  Basket,  Dam,  Pound,  or 
other  Device  or  Obstruction  aforesaid,  so  erected,  built 
or  set  up,  and  to  make  Return  of  such  their  Proceedings 
to  the  said  Justices,  at  their  next  Court  of  Quarter  Ses¬ 
sions,  by  whom  such  Warrants  shall  be  respectively  is- 
ltv  sued.  And  if  any  such  Supervisor  or  Supervisors  of  the 
?r-  Highways,  to  whom  such  Warrant  shall  be  directed,  shall 
r<*tor  refuse  or  neglect  to  discharge  and  perform  the  Duty 
isai.  thereby  enjoined  and  required  of  him  or  them,  he  or 
they  so  offending,  and  being  thereof  legally  convicted 
by  a  Jury  of  the  County,  or  by  his  or  their  own  Confes¬ 
sion  before  the  said  Justices,  in  their  said  Court  of  Quar¬ 
ter  Sessions,  shall,  for  every  such  Offence,  forfeit  and 
pay  to  the  Commissioners  respectively  of  the  Rivers  or 
Streams,  in  which  any  such  Device  or  Obstruction  shall 
be  erected,  the  Sum  of  Ten  Pounds ,  to  be  applied  towards 
clearing  said  Rivers  and  Streams  respectively.  And  if 
any  Inhabitant  so  summoned,  shall  refuse  or  neglect  to 
attend  in  Person,  or  to  send  another  able  Person  in  his 
Room,  to  assist  in  throwing  down,  removing  and  destroy¬ 
ing  such  Wear,  Rack,  Dam,  Basket,  Pound,  or  other  De¬ 
vice  or  Obstruction  aforesaid,  so  erected,  built  or  set  up, 
in  such  Manner  as  the  said  Supervisor  or  Supervisors 
shall  order  and  direct,  he  shall  forfeit  and  pay  the  Sum 
of  Ten  Shillings  for  every  such  Offence,  to  the  said  Com¬ 
missioners  respectively,  to  be  applied  towards  clearing 
the  said  Rivers  and  Streams  respectively,  to  be  recovered 
and  levied  as  Debts  under  Forty  Shillings  are  by  Law 
,  directed  to  be  recovered  and  levied. 
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And  to  prevent  any  Delay  that  may  happen,  through 
the  Default  of  any  of  the  said  Justices,  Supervisors  of 
the  Highways,  or  Persons  so  summoned,  be  it  enacted 
by  the  Authority  aforesaid.  That  it  shall  and  may  be 
lawful  to  and  for  any  Person  or  Persons  whatsoever,  to 
break,  throw  down,  remove  and  destroy  all  or  any  such 
Wear  or  Wears,  Dams,  Hacks,  Baskets,  Pounds,  or  other 
Device  or  Obstruction  whatsoever,  built,  erected  or  set 
up.  or  to  be  built,  erected  or  set  up,  within  the  aforesaid 
Rivers  and  Streams  (except  such  Devices  as  shall  be 
erected,  built  and  set  up  by  the  Commissioners  afore¬ 
said  )  and  that  every  Person  or  Persons  who  shall  assault, 
hinder  or  obstruct  any  Person  in  pulling  down,  breaking, 
removing  or  destroying  any  of  the  aforesaid  Devices  or 
Obstructions,  in  any  Part  of  the  Rivers  or  Streams  afore¬ 
said,  or  any  of  them,  and  being  thereof  legally  convicted 
before  any  one  of  the  said  Justices  of  the  said  Courts, 
shall  forfeit  and  pay,  for  every  such  Offence,  to  the  said 
respective  Commissioners,  Five  Pounds ,  lawful  Money, 
as  aforesaid;  one  Moiety  thereof  for  and  towards  clearing 
the  respective  Rivers  and  Streams  as  aforesaid,  and  the 
other  Moiety  to  the  Person  or  Persons  assaulted  or  ob¬ 
structed  in  removing  or  destroying  any  of  the  aforesaid 
Devices  or  Obstructions,  to  be  recovered  by  a  Warrant 
from  any  of  the  said  Justices,  as  Debts  of  Five  Pounds, 
or  under,  are  recoverable  by  the  Laws  of  this  Province. 
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And  for  the  more  effectual  detecting  and  punishing 
Offenders  against  this  Act,  be  it  enacted  by  the 
Authority  aforesaid.  That  the  Constable  of  each  respec¬ 
tive  Township,  which  shall  be  bounded  by,  or  adjoin 
to  any  Part  of  the  said  Rivers  and  Streams,  shall,  and  he 
is  hereby  enjoined  and  required,  under  the  Penalty  of 
Five  Pounds,  to  be  recovered  and  applied  in  Manner  last 
aforesaid,  at  some  Time  within  two  Weeks  before  each 
County  Court,  carefully  and  diligently  to  inspect  and 
view  such  Parts  of  the  said  Rivers  and  Streams,  as  shall 
be  adjoining  to  his  respective  Township;  and  having 
any  knowledge  of  any  Offences  against  this  Act,  he  shall 
forthwith  give  Information  to  some  Justice  of  the  Peace, 
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who  shall  immediately  issue  his  Warrant  to  the  Super¬ 
visors  of  the  Highways  aforesaid,  for  the  Purposes  afore¬ 
said;  and  the  said  Constable  shall  also  present,  on  Oath 
or  Affirmation,  every  such  Offence  to  the  Justices  of  the 
Court  of  Quarter  Sessions  of  their  respective  Counties, 

!  together  with  the  Name  and  Names  of  such  Offender  or 
i  Offenders,  that  he  or  they  may  be  tried,  according  to  the 
Directions  of  this  Act;  which  Oath  or  Affirmation  the  said 
Justices  are  hereby  required  duly  and  carefully  to  ad¬ 
minister. 

ior  of  And  whereas  some  Doubts  may  arise,  in  which  of  the 
l  said  Counties  the  Offences  committed  within  the  said 
def-s  Rivers  against  this  Act  ought  to  be  tried;  For  removing 
whereof,  be  it  enacted  by  the  Authority  aforesaid.  That 
i  all  and  every  such  Offence  and  Offences,  which  shall  be 
committed  within  the  said  Rivers  or  Streams,  or  either 
of  them,  shall  be  laid  to  be  committed  in  any  or  either 
of  the  said  Counties  joining  on  that  Part  of  the  said 
!  Rivers,  where  such  Offence  shall  be  committed. 

Provided  always  nevertheless,  That  nothing  herein 
lorn-*  contained  shall  be  held,  deemed,  taken  or  construed  to 
wners,  prevent,  prohibit  or  obstruct  the  said  Commissioners 
[hk:  from  making,  erecting  or  setting  up  any  Dams,  Penns 

for  Water  Locks,  or  other  Works  or  Devices  in  the  said 
Rivers  or  Streams,  which  they  shall  think  necessary  to 
d,  &c.  assist  or  improve  the  Navigation  of  the  same,  or  by 

,  any  Means  whatsoever  to  lessen,  diminish  or  destroy  the 
i  Powers  and  Authorities  herein  before  given  and  invested 
in  them,  or  to  compel  or  oblige,  authorise  or  impower 
i  any  Justice  or  Justices,  either  in  or  out  of  their  Sessions 
as  aforesaid,  or  any  Supervisor  or  Supervisors  of  the 
i  Highways,  or  any  other  Person  whatsoever,  to  pull  down, 
destroy  or  amove  such  Dams  and  other  Devices,  as  the 
said  Commissioners  shall  erect  or  set  up,  in  Pursuance 
of  this  Act;  but  all  and  every  such  Dams,  and  other 
Devices  aforesaid,  the  said  Supervisors,  and  all  other 
1  Persons  whatsoever,  are  hereby  enjoined  and  required 

i  to  suffer  the  same  to  remain  unmoved,  any  Thing  herein 

before  to  the  contrary  in  any  wise  notwithstanding. 
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Provided  always.  That  no  Dam.  Water  Lock  or  other 
Device,  so  made,  constructed  or  erected  by  the  said  Com¬ 
missioners,  shall  at  any  Time  or  Times  be  appropriated 
to  the  private  Use  or  Benefit  of  any  Person  or  Persons 
whatsoever. 

And  be  it  further  enacted  by  the  Authority  aforesaid, 
That  no  Person  or  Persons  whatsoever  shall  presume 
to  divert,  lead  or  draw  out,  at  any  Time  or  Times,  by 
any  Race  or  other  Device  whatsoever,  any  Water,  or  any 
Part  of  the  said  Rivers  or  Streams,  or  any  of  them,  from 
their  natural  Course  or  Channel,  for  any  Use  or  Purpose 
whatsoever. 

I  Provided  also.  That  nothing  in  this  Act  contained, 
shall  be  deemed  or  construed  to  enable  the  said  Com¬ 
missioners  to  clear  the  said  River  Susquehanna  of  and 
from  the  natural  Obstructions  in  the  same  to  the  South¬ 
ward  of  Wright's  Ferry. 

And  be  it  enacted  by  the  Authority  aforesaid,  That 
the  said  Commissioners  shall,  once  in  every  Year,  make 
Report  of  their  Transactions,  in  clearing,  scouring  and 
rendering  navigable  the  said  Rivers  and  Streams,  to  the 
Assembly  of  this  Province  for  the  Time  being,  and  shall 
lay  before  them  a  faithful  and  just  Account  of  all  and 
every  Sum  and  Sums  of  Money,  by  them  had  and  re¬ 
ceived.  for  the  clearing  the  said  Rivers  and  Streams,  and 
in  what  Manner  the  same  shall  be  expended  and  laid 
out.  that  the  same  may  be  adjusted,  settled  and  allowed. 

And  be  it  enacted  by  the  Authority  aforesaid.  That  so 
much  of  the  Act  of  Assembly,  passed  in  the  First  Year 
of  His  present  Majesty's  Reign,  entituled,  ‘‘An  Act  for 
the  Preservation  of  the  Fish  in  the  Rivers  Delaware, 
Susquehanna  and  Lehigh,  commonly  called ,  The  Western 
Branch  of  Delaware,”  as  relates  to  the  Obstructions  in 
the  River  Susquehanna,  above  Wright's  Ferry,  shall  be, 
and  is  hereby  repealed,  and  made  void. 

Passed  March  9,  1771. 
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Act  of  March  31,  1785;  2  Smith’s  Laws,  Ch.  1144. 

[Commission’s  Exhibit  No.  69;  R.  113,  114.] 
CHAP.  CCII. 

An  ACT  to  authorize  the  appointment  oj  new  Com¬ 
missioners,  to  execute  the  act  of  Assembly,  intituled  “An 
Act  declaring  the  river  Susquehanna  and  other  streams 
therein  named  public  highways,  for  improving  the  navi¬ 
gation  of  the  said  river  and  streams  and  for  preserving 
the  fish  in  the  same ”  and  to  extend  the  powers  of  the 
said  Commissioners  to  all  parts  of  the  same  river  within 
this  state. 

Sect.  I.  Whereas  divers  of  the  Commissioners  named 
in  the  act  of  Assembly,  intituled  “An  Act  declaring  the 
river  Susquehanna  and  other  streams  therein  in  men¬ 
tioned  highways,  for  improving  the  navigation  of  the 
same  river  and  streams,  and  for  preserving  the  fish  in  the 
same,”  which  was  enacted  in  the  late  province  of  Penn¬ 
sylvania  on  the  ninth  day  of  March,  which  was  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and 
seventy  one,  are  since  deceased,  and  it  is  proper  that 
new  Commissioners  be  appointed  in  the  stead  of  the 
Commissioners,  who  were  named  in  the  same  act.  there¬ 
fore 

Sect.  II.  Be  it  enacted  and  it  is  hereby  enacted  by 
the  Representatives  of  the  Freemen  of  the  Common¬ 
wealth  of  Pennsylvania  in  General  Assembly  met.  and 
by  the  authority  of  the  same ,  That  the  surviving  Com¬ 
missioners  who  are  named  in  the  act  aforesaid,  shall  be 
and  the  same  are  hereby  superceded  and  the  President, 
and  in  his  absence  the  Vice-President,  with  the  Council, 
shall  as  soon  as  conveniently  may  be,  nominate  and  com¬ 
mission  twenty  persons  of  knowledge  and  activity  re¬ 
siding  within  twenty  miles  of  the  said  river,  or  of  one 
of  the  streams  therein  named,  to  be  Commissioners  for 
the  purpose  declared  and  set  forth  in  the  said  act  and  in 
this  act,  who,  or  the  major  part  of  them  or  of  their  sue- 
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cessors,  to  be  appointed  in  the  stead  of  any  Commis¬ 
sioner,  who  shall  resign,  remove  without  the  limits  afore¬ 
said,  misbehave,  or  die,  shall  do  and  perform  all  the 
duties,  and  exercise  all  and  singular  the  authorities 
by  which  the  act  aforesaid,  are  enjoined  upon,  or  vested 
in  the  Commissioners  in  the  same  act  named. 

Sect.  III.  And  whereas  the  Commissioners  first 
aforesaid,  were  by  the  said  act  restrained  from  clearing 
and  removing  the  natural  obstructions  to  the  navigation 
of  the  same  river  southwards  of  Wright’s  ferry.  And 
where,5. s  the  extensive  countries  which  are  watered  by 
the  river  Susquehanna,  and  the  numerous  branches 
thereof,  are  stocked  with  immense  quantities  of  oak, 
pine  and  other  trees,  suitable  for  staves,  heading,  scant¬ 
ling,  boards,  planks,  timber  for  shipbuilding,  masts,  yards 
and  boltsprits,  from  which  great  profit  and  advantage 
might  arise  to  the  owners  thereof  if  the  same  could  be 
conducted  in  rafts  and  otherwise,  down  the  said  river  to 
the  w-aters  of  Chesapeak,  which  trees,  must  otherwise 
perish  on  the  lands  whereon  they  grew,  for  remedy 
whereof, 

Sect.  IV.  Be  it  enacted,  by  the  authority  aforesaid, 
That  the  river  Susquehanna  shall  be  deemed  and  taken 
to  be  a  public  highway  in  all  parts  thereof  within  this 
state  from  the  division  line  of  the  state  of  Maryland  and 
this  state  upwards,  to  the  town  of  Northumberland,  in 
the  county  of  Northumberland,  and  thence  by  and  along 
each  of  the  two  great  branches  of  the  same  river,  which 
meet  at  the  said  town,  in  and  throughout  the  whole 
length  and  breadth  of  the  same  river,  and  the  duties  and 
authorities  of  the  Commissioners  to  be  named  as  afore¬ 
said,  shall  be  extended  and  exercised  accordingly. 

i  Sect.  V.  And  whereas  the  specific  penalties,  in 
money  provided  and  declared  in  and  by  the  act  afore¬ 
said,  for  the  punishment  of  offenders  against  the  regu¬ 
lations  and  directions  of  the  same  are,  from  the  rise 
which  since  the  enacting  thereof  has  happened  in  the 
prices  of  most  of  the  necessaries  of  life,  become  too 
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small  to  inforce  obedience  thereto,  and  whereas  offences 
against  the  same  act  are  in  some  cases  made  cognizable 
before  any  Justice  of  the  Peace  and  the  right  of  trial 
by  Jury,  is  hereby  infringed. 

Sect.  VI.  Be  it  therefore  enacted  by  the  authority 
aforesaid.  That  all  the  specific  penalties,  in  money,  pro¬ 
vided  and  declared  by  the  same  act,  shall  henceforth,  in 
every  case  be  double  the  sums  therein  set  forth,  and 
every  person  who  shall  be  charged  with  offending 
against  the  act  aforesaid,  or  this  act  shall  be  prosecuted 
in  the  Court  of  Quarter  Sessions  of  the  Peace  of  the 
proper  county  and  not  in  the  summary  way  aforesaid. 

Sect.  VII.  Provided  always  and  be  it  further  en¬ 
acted  by  the  authority  aforesaid.  That  the  Commission¬ 
ers  to  be  appointed  by  virtue  of  this  act,  shall  every 
year  hereafter  before  the  fifteenth  day  of  March  within 
such  year,  render  to  the  Comptroller-General  of  this 
state  a  particular  account,  supported  by  the  proper 
vouchers,  of  all  the  sums  of  money  which  shall  come  to 
their  hands,  respectively  and  of  all  sums  of  money  which 
shall  be  expended  by  them  in  pursuance  of  this  act  and 
during  the  year  preceding,  in  order  that  the  same  may 
be  adjusted,  settled  and  allowed. 

Signed  by  Order  of  the  House, 

JOHN  BAYARD,  Speaker. 

Enacted  into  a  Law,  at  Philadelphia, 
on  Thursday  the  thirty-first  day  of 
March,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty- 
five. 

SAMUEL  BRYAN, 

Clerk  of  the  General  Assembly. 


I 
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Act  of  Sept.  29,  1791;  Laws  of  Pennsylvania, 

Vol.  4,  Ch.  1577. 

[Exhibit  No.  90;  R.  153,  154.] 

CHAPTER  MDLXXVII. 

An  ACT  to  enable  the  Governor  of  this  commonwealth 
to  incorporate  a  company  for  opening  a  canal  and  lock - 
navigation  between  the  rivers  Schuylkill  and  Susque¬ 
hanna ,  by  the  waters  of  Tulpehoccon ,  Quittapahilla  and 
Swatara .  in  the  counties  of  Berks  and  Dauphin. 

[This  statute  is  printed  in  full  at  R.  1663-1675;  Exhibit 
No.  92]. 


Act  of  April  10,  1792;  Laws  of  Pennsylvania, 

Vol.  4,  Ch.  1634.] 

CHAPTER  MDCXXXIV. 

An  ACT  to  enable  the  Governor  of  this  commonwealth 
to  incorporate  a  company  for  opening  a  canal  and  icater 
communication  between  the  rivers  Delaware  and 
Schuylkill,  and  for  other  purposes  therein  mentioned. 

[This  statute  is  printed  in  full  at  R.  1676-1690;  Exhibit 
No.  92.] 


Act  of  April  10,  1793;  Laws  of  Pennsylvania,  Vol.  4, 
Ch.  1669;  3  Smith’s  Laws,  Ch.  1669,  p.  112. 

[Exhibit  No.  90;  R.  153,  154.  Printed  in  full  at  R.  1690- 

1694;  Exhibit  No.  92.] 

1  An  ACT  to  incorporate  the  Conewago  Canal  Company. 

Whereas  the  general  assembly  of  this  commonwealth 
did,  in  and  by  an  act,  entitled  “An  Act  to  provide  for  the 
opening  and  improving  sundry  navigable  waters  and 
roads  within  this  commonwealth,”  authorise  and  em¬ 
power  the  governor  to  contract  with  individuals  or  com- 
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panies,  among  other  things,  for  improving  the  naviga¬ 
tion  of  the  river  Susquehanna,  from  Wright’s  ferry  to 
the  mouth  of  Swatara  creek,  inclusive,  and  for  that  pur¬ 
pose  appropriated  the  sum  of  five  thousand  two  hundred 
and  fifty  pounds:  And  whereas  a  contract  and  articles 
of  agreement  were  made  and  entered  into  on  the  third 
day  of  July,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-two,  between  Thomas  Mifflin,  gov¬ 
ernor  of  the  commonwealth  of  Pennsylvania,  on  behalf 
of  the  state,  of  the  one  part,  and  Robert  Morris,  William 
Smith,  Walter  Stewart,  Samuel  Meredith,  John  Stein- 
metz.  Tench  Francis,  John  Nicholson,  John  Donaldson, 
Samuel  Miles,  Timothy  Matlack,  David  Rittenhouse, 
Samuel  Powel,  Alexander  James  Dallas,  William  Bing¬ 
ham,  Henry  Miller,  Abraham  Witmer,  and  Robert  Harris, 
all  of  the  state  of  Pennsylvania,  of  the  other  part,  as  a 
company,  by  the  name  of  The  Conewago  company,  for 
opening  and  improving  that  part  of  the  river  Susque¬ 
hanna,  from  Wright’s  ferry  to  the  mouth  of  Swatara 
creek,  inclusive,  agreeably  to  the  true  intent,  meaning 
and  design  of  the  legislature,  whereby  the  said  Robert 
Morris  and  others,  as  a  company,  and  each  of  them,  did 
agree,  undertake,  and  contract,  to  and  with  the  said 
Thomas  Mifflin,  and  his  successors,  governors  of  the  said 
commonwealth,  that  they,  the  said  company,  will  well 
and  truly  open  and  improve  the  navigation  of  the  said 
river  Susquehanna,  between  Wright’s  ferry  and  the 
mouth  of  Swatara  aforesaid,  agreeably  to  the  true  inten¬ 
tion  of  the  legislature,  in  the  manner  set  forth  in  the 
said  contract,  reference  being  thereto  had  at  large;  and, 
particularly,  that  at  the  Conewago  falls  they  will  cut, 
establish  and  maintain  a  canal,  of  a  sufficient  and  con¬ 
venient  width,  not  less  than  forty  feet,  of  a  length  suffi¬ 
cient  to  pass  and  extend  beyond  all  obstructions  created 
in  the  navigation  of  the  said  river  by  means  of  the  said 
Conewago  falls,  and  of  a  depth  sufficient  at  all  times  to 
contain  and  convey,  through  the  whole  distance  of  the 
said  canal,  a  body  of  water,  at  least  four  feet  deep;  and 
that  they  will  also  erect  and  maintain  on  the  said  canal 
a  sufficient  number  of  safe  and  commodious  locks,  not 
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less  than  two,  for  the  benefit  of  navigation;  and  that 
the  said  canal  and  locks,  and  the  works  thereunto  belong¬ 
ing,  shall  be  for  ever  kept  and  maintained  in  good  and 
perfect  order  and  repair,  by  them,  the  said  contractors, 
their  heirs,  executors,  administrators  and  assigns,  at  the 
proper  cost  of  them,  and  every  of  them,  and  opened  as 
a  public  highway  and  for  public  use  for  ever,  so  that 
all  persons  whosoever,  wfith  boats,  rafts,  and  other  suit¬ 
able  vessels,  and  their  freights,  may  thenceforth,  at  all 
seasons  when  the  navigation  of  the  said  river  Susque¬ 
hanna  is  not  rendered  impracticable  by  ice,  pass  and 
repass  in  the  said  canal,  and  use  and  enjoy  the  benefit 
of  the  said  locks,  free  of  toll,  and  any  and  every  other 
charge  whatsoever,  as  freely  as  if  the  said  canal  and 
locks  w’ere  made  and  established  by  the  public,  and  duly 
declared  by  law  to  be  a  public  highway;  And  whereas 
the  said  Thomas  Mifflin,  in  behalf  of  this  commonwealth, 
in  consideration  of  the  undertakings  and  contracts  of 
the  said  company,  did  covenant  and  agree,  that  they 
shall  have  and  receive  the  sum  of  five  thousand  two 
hundred  and  fifty  pounds,  the  sum  appropriated  by  law, 
to  be  taken  as  full  satisfaction  and  compensation  of  all 
their  services  and  expenses  in  carrying  on,  completing 
and  maintaining  the  said  works:  And  whereas  it  has 
been  represented  to  the  legislature  by  the  said  company, 
that  no  provision  having  been  made  by  the  public  to 
purchase  the  ground  through  which  the  said  canal  is  to 
pass,  for  the  distance  of  three  hundred  and  six  perches, 
more  or  less,  nor  to  compel  the  owners  to  part  with  the 
same,  at  a  reasonable  price  or  valuation,  for  the  public 
use,  and  that  they  have  been  obliged  to  purchase  the 
same  at  their  own  expence,  and  at  a  very  high  rate, 
appropriating  to  the  use  of  the  public  such  part  of  their 
grounds  as  may  be  necessary  to  the  said  canal  and  works, 
the  whole  of  wiiich  is  to  be  constructed  and  maintained 
within  the  grounds  so  purchased;  but  that  in  the  execu¬ 
tion  of  the  said  important  work,  for  the  public  use  and 
benefit,  as  well  as  for  securing  and  maintaining  the  neces¬ 
sary  constructions  and  erections  from  trespasses  and 
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damages,  the  better  managing  their  several  shares,  di¬ 
viding  and  transferring  the  same,  making  and  executing 
contracts  for  carrying  on  the  work,  and  the  improve¬ 
ment  of  the  natural  advantages  of  their  estates  and  in¬ 
terest  in  the  lands  contiguous  to  and  connected  with  the 
said  canal  (including  the  ferry  at  the  lower  end  of  the 
said  Conewago  falls)  they  labour  under  many  incon¬ 
veniences,  as  a  number  of  individuals  bound  by  tempo¬ 
rary  articles  to  the  execution  and  support  of  a  public 
work,  for  permanent  and  perpetual  use  to  the  community 
at  large,  and  have  therefore  prayed,  that  they  may  be 
constituted  into  a  body  politic  and  corporate,  with  the 
powers,  rights  and  privileges,  incident  and  necessary  to 
a  corporation  of  the  like  nature  and  kind: 

Section  I.  Be  it  therefore  enacted  by  the  Senate  and 
House  oj  Representatives  of  the  commonwealth  of  Penn¬ 
sylvania,  in  General  Assembly  met,  and  it  is  hereby 
enacted  by  the  authority  of  the  same,  That  the  said 
Robert  Morris,  William  Smith,  Walter  Stewart,  Samuel 
Meredith,  John  Steinmetz,  Tench  Francis,  John  Nichol¬ 
son,  John  Donaldson,  Samuel  Miles,  Timothy  Matlack, 
David  Rittenhouse,  Samuel  Powel,  Alexander  James 
Dallas,  William  Bingham,  Henry  Miller,  Abraham  Wit- 
mer,  and  Robert  Harris,  their  successors  and  assigns, 
shall  be,  and  they  are  hereby,  incorporated  into  a  body 
politic  and  corporate,  in  deed  and  in  name,  by  the  name, 
style  and  title  of  “The  Conewago  canal  company,”  and 
by  the  same  name,  style  and  title,  they  shall  have  suc¬ 
cession  for  ever,  and  be  able  and  capable  in  law  to  sue 
and  be  sued,  to  implead  and  be  impleaded,  and  to  have 
and  to  make  one  common  seal,  to  use  in  their  affairs,  and 
the  same  to  break  and  alter  at  their  pleasure;  and  to 
hold  and  enjoy  any  lands,  tenements,  goods,  wares  and 
merchandise,  and  all  manner  of  estates,  real  and  per¬ 
sonal,  and  mixed;  provided  the  same  shall  not  exceed, 
at  any  time,  one  million  of  dollars;  and  shall  have  power 
to  meet,  choose,  appoint  and  contract  with  all  officers, 
servants  and  persons  necessary  in  the  management  of 
their  affairs,  and  to  do  and  perform  such  acts,  and  to 
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make  such  rules,  ordinances,  bye-laws  and  regulations, 
( not  inconsistent  with  the  law’s  of  the  United  States  and 
of  this  State)  as  they,  or  a  majority  of  them,  shall  from 
time  to  time  find  convenient,  useful,  and  necessary  for 
establishing  and  maintaining  the  said  canal  and  locks, 
and  the  works  thereunto  belonging,  or  connected  with 
the  same;  and  in  general  for  the  better  managing  and 
promoting  the  interests  of  the  said  corporation  and  com¬ 
pany,  and  the  improvement  of  the  natural  advantages 
of  their  estate  in  the  premises,  in  as  full  and  ample  a 
manner  as  any  other  corporate  body  within  this  com- 
monwrealth  can  or  may  do. 

i  Sect.  II  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  the  said  canal  and  locks  shall  be,  and  the 
same  are  hereby  declared  to  be,  a  public  highway,  and 
as  such  shall  be  kept  and  maintained  by  the  said  corpora¬ 
tion  and  company,  for  public  use,  for  ever,  so  that  all 
persons  writh  boats,  rafts,  and  other  suitable  vessels,  with 
their  freights,  may  at  all  seasons,  when  the  navigation 
of  the  river  Susquehanna  and  the  said  canal  is  not  ren¬ 
dered  impracticable  by  ice,  pass  and  repass  in  the  same, 
and  use  and  enjoy  the  benefit  of  the  said  locks,  free  of 
toll,  and  any  and  every  other  charge  whatsoever;  and 
the  said  company  shall  keep  and  maintain  a  skilful 
person  for  opening  and  shutting  the  locks,  for  assisting 
the  boatmen  in  their  passage  through  the  same. 

1  Sect.  III.  And  be  it  further  enacted  by  the  authority 
aforesaid .  That  if  any  person  or  persons  whatsoever  shall, 
wilfully  and  knowingly,  do  any  act  or  thing  whatsoever, 
whereby  the  said  navigation,  or  any  lock,  gate,  engine, 
machine  or  device,  thereto  belonging,  shall  be  injured 
or  damaged,  he,  she  or  they,  so  offending,  shall  forfeit 
and  pay  to  the  said  company  fourfold  the  costs  and 
damages  by  them  sustained  by  means  of  such  known  and 
wilful  act,  together  with  costs  of  suit  in  that  behalf 
expended,  to  be  recovered,  by  action  of  debt,  before  any 
justice  of  the  peace,  or  in  any  court  having  jurisdiction 
competent  to  the  sum  due. 
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Sect.  IV.  Provided  always,  and  be  it  further  enacted 
by  the  authority  aforesaid.  That  nothing  in  this  act  con¬ 
tained  shall  be  held,  deemed,  taken,  or  in  any  wise 
understood,  to  invalidate  the  contract  had  and  made  be¬ 
tween  the  governor  of  this  commonwealth  and  the  said 
company,  for  completing  the  said  canal  and  locks  in  the 
manner,  and  in  the  time,  therein  specified,  nor  to  release 
the  said  company,  or  any  of  them,  from  their  responsi¬ 
bility,  each  for  the  other,  jointly  and  severally,  in  the 
due  and  faithful  execution  of  the  work,  according  to  the 
true  intention  of  the  legislature,  as  specified  and  set 
forth  in  the  said  contract. 

Passed  10th  April,  1793. 


Act  of  Feb.  12,  1795;  Laws  of  Pennsylvania, 

Vol.  5,  Ch.  1781. 

[Exhibit  No.  90;  R.  153,  154.] 

A  SUPPLEMENT  to  an  act ,  entitled  “An  Act  to  enable 
the  Governor  of  this  Commonwealth  to  incorporate  a 
company  for  opening  a  canal  and  lock  navigation  be¬ 
tween  the  rivers  Schuylkill  and  Susquehanna ,  by  the 
waters  of  Tulpehocken,  Quittapahilla  aiid  Swatara ,  in 
the  counties  of  Berks  and  Dauphin  ” 

Section  I.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  commonwealth  of  Pennsyl¬ 
vania,  in  General  Assembly  met,  and  it  is  hereby  en¬ 
acted  by  the  authority  of  the  same,  That  is  shall  and 
may  be  lawful  for  the  president,  managers  and  company 
of  the  Schuylkill  and  Susquehanna  navigation,  when 
any  part  of  the  said  canal  and  lock  navigation  shall  be 
in  use,  to  demand  and  receive  of  and  from  the  persons 
having  the  charge  of  all  boats  and  vessels,  rafts  of 
timber,  boards,  plank,  or  scantling,  passing  through  the 
said  canal  and  navigation,  and  the  locks  thereunto  be¬ 
longing,  at  the  rate  of  one  sixteenth  of  a  dollar  by  the 
mile  for  every  ton  weight  of  the  burthen  of  said  boats  and 
vessels,  to  be  ascertained  as  provided  for  in  the  act  to 
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which  this  is  a  supplement;  and  in  like  manner  one 
sixteenth  of  a  dollar  by  the  mile  for  every  hundred  feet 
cubic  measure  of  boards  or  timber;  and  the  same  sum 
by  the  mile  for  twelve  hundred  feet  board  measure  of 
boards,  plank,  or  scantling,  in  rafts;  and  in  proportion  for 
rafts  of  a  greater  or  less  size. 

i  Sect.  II.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid .  That  it  shall  and  may  be  lawful  to 
and  for  the  said  president,  managers  and  company,  to 
open  a  subscription  for  such  additional  number  of  shares, 
in  such  manner,  and  at  such  times,  as  they  may  judge 
necessary  to  complete  the  said  canal  and  lock  navigation. 

Sect.  III.  Be  it  further  enacted  by  the  authority 
aforesaid.  That  it  shall  and  may  be  lawful  to  and  for  the 
said  president,  managers  and  company,  if  they  shall 
think  it  necessary,  and  for  the  interest  of  the  said  com¬ 
pany,  to  negociate  and  borrow,  upon  the  credit  of  their 
capital  stock  and  incorporation,  and  the  tolls  and  profits 
of  the  same,  such  sum  or  sums  of  money,  from  time  to 
time,  as  they  shall  be  able  to  procure,  and  shall  deem 
expedient  and  necessary  for  carrying  on  and  compleat- 
ing  the  said  work. 

Passed  12th  February,  1795. 


Act  of  April  17,  1795;  Laws  of  Pennsylvania, 

Vol.  5,  Ch.  1843. 

[Exhibit  No.  90;  R.  153,  154.] 

i  An  ACT  to  enable  the  President  and  Managers  of  the 
Schuylkill  and  Susquehanna  Navigation,  and  the  Presi¬ 
dent  and  Managers  of  the  Delaware  and  Schuylkill  Canal 
Navigation,  to  raise,  by  way  of  lottery,  the  sum  of  four 
hundred  thousand  dollars,  for  the  purpose  of  completing 
the  works  in  their  acts  of  incorporation  mentioned. 

Whereas  the  companies  incorporated  for  opening  a 
canal  and  lock  navigation  between  the  rivers  Schuylkill 
and  Susquehanna,  and  between  the  rivers  Delaware  and 
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Schuylkill,  have,  from  the  novelty  of  such  extensive  and 
arduous  undertakings  in  a  young  country,  experienced 
numerous  diffculties,  beyond  that  were  ever  contem¬ 
plated  by  the  Legislature  at  the  time  of  passing  the  acts 
of  incorporation,  or  by  the  subscribers  to  the  said  works 
at  the  time  of  subscribing  thereto:  And  whereas  large 
sums  of  money  have  already  been  expended  on  the  said 
works,  and  there  is  every  reasonable  expectation  that  a 
canal  navigation,  connecting  the  eastern  and  western 
waters  of  Pennsylvania,  may  be  effectually  completed, 
if  efficient  funds  can  be  provided  for  the  same,  to  the 
great  advantage  and  increase  of  the  agriculture,  trade 
and  manufactures  of  the  state  at  large: 

Section  I.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  commonwealth  of  Pennsyl¬ 
vania,  in  General  Assembly  met,  and  it  is  hereby  en¬ 
acted  by  the  authority  of  the  same,  That  it  shall  and 
may  be  lawful  to  and  for  the  President  and  Managers, 
for  the  time  being,  of  the  said  companies  to  raise,  by  way 
of  lottery,  a  sum  not  exceeding  two  hundred  and  sixtv- 
six  thousand  six  hundred  and  sixty-six  dollars  and  sixty- 
seven  cents,  to  be  applied  to  carrying  on  the  works  of 
the  Schuylkill  and  Susquehanna  Navigation,  and  one 
hundred  and  thirty-three  dollars  and  thirty-three  cents, 
to  be  applied  to  carrying  on  the  works  of  the  Delaware 
and  Schuylkill  Canal  Navigation:  Provided  always 
nevertheless,  That  nothing  herein  contained  shall  be 
construed  or  held  to  authorise  the  said  President,  Man¬ 
agers  and  Companies,  or  either  of  them,  to  form  the  said 
sum  or  sums  into  capital  stock,  or  to  consider  them,  or 
either  of  them,  as  any  part  of  their  capital  stocks,  upon 
which  a  dividend  of  profits  can  be  made. 

Sect.  II.  And  be  it  further  enacted  by  the 
authority  aforesaid,  That  the  Presidents  and  Managers, 
previous  to  selling  any  tickets  in  the  said  lottery,  shall 
lay  the  scheme  thereof  before  the  Governor  of  this  com¬ 
monwealth,  to  be  approved  of  by  him,  and  shall  also 
enter  into  bonds  to  the  Governor  for  the  due  and  faith¬ 
ful  payment  of  all  prizes  that  may  be  drawn  in  the  said 
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lottery,  when  the  same  shall  be  demanded,  after  the 
drawing  of  the  said  lottery  shall  be  compleated. 

!  Sect.  III.  And  be  it  further  enacted  by  the 
authority  aforesaid ,  That  as  soon  as  the  said  tickets  shall 
be  sold,  the  said  Presidents  and  Managers  shall  certify 
the  same  to  the  Governor  of  the  commonwealth;  and 
upon  such  certificate  being  presented,  it  shall  and  may 
be  lawful  for  the  Governor  to  appoint  five  Commis¬ 
sioners  to  superintend  the  drawing  of  the  said  lottery, 
which  said  Commissioners  shall  take  an  oath  or  affirma¬ 
tion  diligently  and  faithfully  to  perform  the  duties  en¬ 
trusted  to  them. 

Sect.  IV.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid.  That  the  said  Commissioners,  or  any  three 
of  them,  shall  attend  at  the  drawing  of  each  day,  and, 
when  the  whole  is  compleated,  shall  cause  an  accurate 
list  of  the  fortunate  numbers  to  be  published  in  at  least 
three  newspapers  in  the  city  of  Philadelphia;  and  the 
said  Commissioners  shall  receive  of  the  Presidents  and 
Managers  of  the  said  Companies  two  dollars  each,  for 
each  day’s  attendance  on  the  duties  enjoined  on  them. 

Sect.  V.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  all  prizes,  not  demanded  with¬ 
in  twelve  months  after  publication  as  aforesaid,  shall  be 
i  applied  as  aforesaid,  to  carrying  in  and  compleating  the 
works  of  the  said  companies. 

Passed  17th  April,  1795. 


i  Act  of  April  11,  1799;  Laws  of  Pennsylvania, 

Vol.  6,  Ch.  2078. 

!  [Exhibit  No.  90;  R.  153,  155.] 

An  ACT  to  enable  the  Governor  of  this  commonwealth 
i  to  appoint  Commissioners,  to  ascertain  the  best  route 
for,  and  mode  of  effecting,  a  communication  between  the 
i  waters  of  the  Delaware  and  Chesapeake  Bay,  and  ap- 
i  propriating  a  sum  of  money  for  opening  the  navigation 
of  the  river  Susquehanna  down  to  the  Maryland  line. 
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Whereas  a  communication  between  the  waters  of  the 
Delaware  and  Chesapeake  Bay,  and  the  opening  the 
navigation  of  the  river  Susquehanna,  would  greatly  pro¬ 
mote  the  interest  of  the  inhabitants  of  this  and  the  ad¬ 
joining  States  of  Maryland  and  Delaware,  and  be  pro¬ 
ductive  of  considerable  advantage  to  the  inhabitants  of 
other  States,  and  there  is  reason  to  believe  the  same  may 
be  perfected  at  a  very  moderate  expence,  compared  with 
the  benefits  likely  to  be  experienced  therefrom : 

Section  I.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  commonwealth  of  Pennsyl¬ 
vania,  in  General  Assembly  met,  and  it  is  hereby  en¬ 
acted  by  the  authority  of  the  same,  That  the  Governor 
of  the  commonwealth  be,  and  he  is  hereby,  authorized 
and  empowered  to  appoint  three  commissioners,  for  the 
purpose  of  exploring  and  ascertaining  the  best  course 
or  track  for  effecting  a  communication  between  the 
waters  of  the  Delaware  and  Chesapeake  Bays,  by  means 
of  a  canal;  and  it  shall  be  the  duty  of  said  Commission¬ 
ers  jointly  with  Commissioners  who  shall  or  may  be 
appointed  on  behalf  of  the  State  of  Maryland  and  Dela¬ 
ware,  to  explore  and  ascertain  the  best  course  or  track 
on  which  the  same  may  be  effected,  and  report  the  same 
with  a  draft  and  description  thereof,  and  of  all  and  every 
the  works  and  locks  requisite  to  its  compleat  operation, 
also  an  estimate  of  the  probable  expense  of  perfecting  all 
and  every  part  thereof,  to  the  Governor  of  this  common¬ 
wealth;  which  said  Commissioners  shall  be  allowed  three 
dollars  and  fifty  cents,  each,  for  every  day  necessarily 
employed  by  them  respectively  in  performing  the  duties 
of  their  appointment,  to  be  paid  to  them  on  the  warrants 
of  the  Governor,  out  of  the  funds  appropriated  for  the 
support  of  government. 

Sect.  II.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  a  sum  not  exceeding  ten  thou¬ 
sand  dollars  be,  and  the  same  is  hereby,  appropriated 
to  defray  the  expenses  of  improving  the  navigation  of 
the  river  Susquehanna,  from  Wright’s  ferry  to  the  Mary¬ 
land  line,  for  which  purpose  the  Governor  is  hereby 


54 


authorized  to  contract  with  such  person  or  persons,  as 
may  be  desirous  and  capable  of  effecting  the  same,  in  the 
most  advantageous  and  effectual  manner,  and  may  from 
time  to  time  draw  warrants  on  the  State  Treasurer  for 
such  parts  of  the  said  sum  as  may  be  requisite,  until  the 
whole  shall  be  expended;  which  warrants  shall  be  paid 
by  the  State  Treasurer,  out  of  the  monies  appropriated 
for  the  support  of  government. 

Sect.  III.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid.  That  none  of  the  provisions  in  the 
foregoing  section  contained  shall  be  of  any  force  or 
effect,  until  provision  by  law  shall  have  been  made  by 
the  respective  Legislatures  of  the  States  of  Maryland 
and  Delaware,  for  the  purpose  of  effecting  the  said  com¬ 
munications  with  the  waters  of  the  Delaware  and  Chesa¬ 
peake  Bays,  by  means  of  a  canal;  and  any  individual  or 
company,  who  shall,  without  proper  authority  from  the 
Governor  of  this  commonwealth,  remove .  or  attempt  to 
remove ,  the  obstructions  in  the  river  Susquehanna,  be¬ 
tween  Wright’s’  ferry  and  the  Maryland  line,  shall  be 
fined  in  a  sum  not  less  than  two  hundred  dollars,  nor 
more  than  two  thousand  dollars,  with  such  imprison¬ 
ment,  as  the  court  before  whom  they  are  prosecuted  in 
their  discretion  may  direct,  not  exceeding  six  months. 

Passed  11th  April,  1799. 


Act  of  Feb.  19,  1801,  Ch.  320;  3  Smith’s  Laws,  Ch.  175. 

[Commission’s  Exhibit  No.  74;  R.  113,  114.] 

<  CHAPTER  CCCXX. 

An  ACT  to  incorporate  a  company  for  the  purpose  of 
cutting  and  making  a  canal  between  the  river  Delaware 
and  the  Chesapeake  bay,  and  to  authorise  the  clearing  of 
obstructions  in  the  river  Susquehanna,  down  to  the 
Maryland  line,  and  for  other  purposes  therein  mentioned. 

i  Whereas  the  General  Assembly  of  Maryland,  by  an 
act  passed  on  the  seventh  day  of  December,  in  the  year 
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of  our  Lord,  one  thousand  seven  hundred  and  ninetv- 
nine,  entitled  an  Act  to  incorporate  a  company  for  the 
purpose  of  cutting  and  making  a  canal  between  the  river 
Delaware  and  the  Chesapeake  bay,"  did  enact,  that  it 
should  be  lawful  to  open  books  for  receiving  and  enter¬ 
ing  subscriptions,  to  the  amount  of  five  hundred 
thousand  dollars,  in  shares  of  two  hundred  dollars  each 
share,  for  the  cutting  said  canal  and  perfecting  the  navi¬ 
gation  thereof,  under  the  management  of  certain  per¬ 
sons,  and  at  certain  places,  in  the  said  act  for  that  pur¬ 
pose  nominated  and  appointed,  and  under  the  manage¬ 
ment  of  such  persons  and  at  such  places,  in  Delaware 
and  Pennsylvania,  as  should  be  appointed  by  acts  of  the 
Legislature  of  the  said  States;  and  by  the  said  act  did 
also  provide  and  declare,  that  the  same  should  be  of  no 
force  or  effect,  until  a  law  should  be  passed  by  the  State 
of  Delaware,  authorising  the  cutting  the  canal  aforesaid, 
and  until  a  law  should  be  passed  by  the  Legislature  of 
Pennsylvania,  declaring  the  river  Susquehanna  to  be  a 
highway,  and  authorising  individuals  or  bodies  corpo¬ 
rate,  to  remove  obstructions  therefrom,  at  a  period  not 
exceeding  three  years,  from  the  first  day  of  March 
eighteen  hundred:  and  whereas,  it  will  greatly  pro¬ 
mote  the  agricultural  interests  of  this  Commonwealth, 
to  give  to  the  inhabitants  residing  on,  or  near  the  Sus¬ 
quehanna  and  the  waters  which  empty  themselves  there¬ 
in,  a  choice  of  markets  for  their  produce  and  an  easy 
communication  with,  and  a  cheap  conveyance  to  the  sea¬ 
ports  of  Maryland,  Delaware  and  Pennsylvania,  and  the 
cutting  and  perfecting  the  said  canal,  and  clearing  the 
bed  of  the  Susquehanna,  will  contribute  in  an  impor¬ 
tant  manner  to  so  desirable  an  end,  and  will  be  highly 
beneficial  to  the  citizens  of  the  said  States,  and  is  just 
and  reasonable,  that  the  same  should  be  carried  into 
effect  upon  the  principles  of  reciprocal  advantage  to  the 
said  States :  Therefore, 

Section  I.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Pennsyl¬ 
vania,  in  General  Assembly  met,  and  it  is  hereby  enacted 
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by  the  authority  of  the  sarife,  That  it  shall  be  lawful  to 
open  books  for  receiving  and  entering  subscriptions  to 
the  amount  of  five  hundred  thousand  dollars,  in  shares 
of  two  hundred  dollars  each  share,  for  the  cutting  the 
said  canal,  and  perfecting  the  navigation  thereof,  under 
the  management  of  Levi  Hollingsworth,  John  Hunn, 
James  C.  Fisher,  Benjamin  R.  Morgan,  and  Jonathan 
Bayard  Smith,  at  the  city  of  Philadelphia;  and  William 
Montgomery,  and  John  Haldiman,  at  the  borough  of 
Lancaster;  and  Robert  Harris,  at  the  borough  of  Harris¬ 
burg,  in  the  County  of  Dauphin;  and  Jesse  Moore,  at  the 
borough  of  Sunbury,  and  town  of  Northumberland,  in 
the  county  of  Northumberland;  and  Andrew  Henderson, 
at  the  borough  of  Huntingdon,  in  the  county  of  Hunting¬ 
don;  and  under  the  management  of  the  persons,  and  at 
places  appointed  in  the  act  of  the  Legislature  of  Mary¬ 
land,  passed  on  the  seventh  day  of  December,  in  the  year 
of  our  Lord,  one  thousand  seven  hundred  and  ninety- 
nine,  entitled  “An  Act  to  incorporate  a  company,  for  the 
purpose  of  cutting  and  making  a  canal,  between  the  river 
Delaware  and  the  Chesapeake  bay,”  or  of  such  other 
persons,  or  at  such  other  places,  as  may  be  appointed 
by  any  future  act  of  the  State  of  Maryland,  and  of  such 
persons,  or  at  such  other  places,  as  may  be  appointed 
by  an  act  of  the  Legislature  of  the  State  of  Delaware; 
and  the  said  books  shall  be  opened  on  the  first  day  of 
March,  one  thousand,  eight  hundred  and  two,  and  shall 
continue  open  till  the  first  day  of  March,  one  thousand 
eight  hundred  and  three,  and  on  the  first  day  of  May 
thereafter,  there  shall  be  a  general  meeting  of  the  sub¬ 
scribers,  at  the  town  of  Wilmington,  in  the  State  of  Dela¬ 
ware,  of  which  meeting,  notice  shall  be  given  in  the  man¬ 
ner  prescribed  by  the  aforesaid  act  of  the  legislature  of 
the  State  of  Maryland,  at  which  meeting  the  said  man¬ 
agers  and  subscribers,  shall  proceed,  and  have  the  same 
power,  and  shall  do  and  perform  all  matters  and  things 
as  are  directed  by  the  said  act  of  the  Legislature  of  Mary¬ 
land,  and  not  otherwise;  which  said  act  shall  be  attached 
to,  and  printed  with  this  act:  Provided ,  That  if  the 
States  of  Delaware  and  Maryland,  shall  hereafter  by 
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acts  of  their  Legislatures,  limit  and  appoint  any  other, 
and  less  space  of  time  for  keeping  open  the  said  sub¬ 
scription  books,  an  earlier  time  for  the  first  meeting  of 
i  the  subscribers,  in  that  case,  such  less  space  of  time  and 
such  earlier  time  of  meeting,  shall  be  substituted  in  the 
place  of  the  times  hereinbefore  mentioned. 

wra-  Sect.  II.  And  be  it  further  enacted  by  the  authority 
5,.  aforesaid.  That  in  case  one  half  of  the  said  capital,  or  a 

rs.  greater  sum  shall  be  subscribed  as  is  directed  in  and  by 

the  said  act  of  the  Legislature  of  Maryland,  herein  re¬ 
ferred  to  for  that  purpose,  the  said  subscribers  and  their 
heirs  and  assigns,  from  the  time  of  their  said  first  meet¬ 
ing,  shall  be,  and  they  are  hereby  declared  to  be  incor¬ 
porated,  by  the  name  of  The  Chesapeake  and  Delaware 
Canal  Company,  and  may  have  perpetual  succession,  and 
sue  and  be  sued  as  such,  and  shall  have,  possess  and  en¬ 
joy,  all  the  rights,  powers  and  privileges,  shall  choose 
their  president  and  directors;  demand,  receive  and  en¬ 
force  the  payment  of  tolls,  and  make  dividends  thereof; 
and  have  all  other  powers  vested  in  the  said  corporation, 
and  declared  to  appertain  to  the  same  words  by  this 
present  Legislature;  and  shall  derive  no  other  powers 
under  this  act,  but  such  as  are  set  forth  in  the  said  act  of 
the  Legislature  of  Maryland,  or  necessarily  incident  to 
a  corporation. 

si<>n  Sect.  III.  And  be  it  further  enacted  by  the  authority 
s  hnd  aforesaid.  That  it  shall  and  may  be  lawful  for  an  agent 

isiin  or  agents,  hereafter  to  be  appointed  by  the  Governor  of 

the  State  of  Delaware,  to  have  free  access  to  the  papers 
in  the  Land-offices  of  this  Commonwealth;  and  under 
lor  the  superintendance  of  the  principals  of  said  offices,  to 
‘red  transcribe  and  copy,  or  procure  to  be  transcribed  and 
of  copied,  under  the  care  and  direction  of  the  said  agent  or 

rare,  agents,  in  one  or  more  well  bound  books  in  folio,  all  such 

warrants,  surveys  or  re-surveys,  patents,  grants,  and 
other  original  papers,  as  may  be  found  in  the  Land-office, 
or  in  any  other  public  office  of  this  Commonwealth, 
which  in  any  wise  relates  to,  or  make  the  title,  or  part 
of  the  title  of  lands,  tenements,  or  hereditaments,  within 
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the  State  of  Delaware,  and  which  cannot  be  removed, 
without  injuring  or  spoiling  the  records,  or  other  papers 
in  the  said  office  or  offices;  and  also  to  remove  all  such 
original  warrants,  surveys,  re-surveys,  patents,  grants, 
and  other  papers,  in  the  said  Land-office  or  other  offices 
of  this  State,  which  in  any  wise  relate  to,  or  make  the 
title  of  lands,  tenements,  or  hereditaments,  within  the 
said  State  of  Delaware,  and  which  can  be  removed  and 
separated  from  the  records  and  papers,  in  the  Land-office 
or  other  offices  of  this  State,  without  injury  to  the  Com¬ 
mon  w’ealth,  or  citizens  of  Pennsylvania. 

Sect.  IV.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  so  much  of  the  act  entitled  “An  Act  for 
establishing  an  Health-office,  for  securing  the  city  and 
port  of  Philadelphia,  from  the  introduction  of  pestilential 
and  contageous  diseases,”  passed  the  eleventh  day  of 
April,  one  thousand  seven  hundred  and  ninety-nine,  as 
subjects  vessels  with  their  cargoes,  and  passengers  with 
their  bedding  and  cloathing,  stopping  and  discharging 
at  any  port  or  ports,  in  the  United  States,  to  certain  re¬ 
strictions  and  regulations,  previous  to  their  coming  into 
the  county  of  Philadelphia;  be,  and  the  same  is  here¬ 
by  repealed,  so  far  as  it  respects  the  State  of  Delaware: 
Provided  always.  That  the  vessels,  goods,  and  passengers, 
with  their  bedding  and  cloathing  aforesaid,  coming  from 
any  port  in  the  State  of  Delaware,  shall  be  subject  to  the 
same  regulations,  restrictions,  and  penalties,  as  they  are, 
or  would  be,  if  they  had  not  stopped,  or  been  landed  at 
any  port  or  place  in  the  United  States. 

Sect.  V.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  the  river  Susquehanna  down  to  the 
Maryland  line,  shall  be,  and  the  same  is  hereby  declared 
ito  be  a  public  highway,  any  act  or  law  of  this  Common¬ 
wealth,  to  the  contrary  notwithstanding;  and  it  shall 
and  may  be  lawful  for  the  said  Chesapeake  and  Delaware 
canal  company,  or  any  other  body  corporate,  or  individ¬ 
uals,  to  remove  all  natural  and  artificial  obstructions 
therefrom. 
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of  Sect.  VI.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  so  much  of  “An  Act,  to  enable  the  Gov- 
o-  ernor  of  this  Commonwealth,  to  appoint  commissioners 
Je  to  ascertain  the  best  route  for,  and  mode  of  effecting  a 
rue-  communication  between  the  waters  of  the  Delaware  and 
!.  Chesapeake  bays;  and  appropriating  a  sum  of  money  for 
ma.  opening  the  navigation  of  the  river  Susquehanna,  down 
to  the  Maryland  line,  passed  the  eleventh  day  of  April, 
one  thousand  seven  hundred  and  ninety-nine,  as  pre¬ 
vents  any  individual  or  company,  from  removing  ob¬ 
structions  out  of  the  river  Susquehanna,  between 
Wright’s  ferry  and  the  Maryland  line,  be,  and  the  same 
is  hereby  repealed. 

ISAAC  WEAVER,  junior.  Speaker 
i  of  the  House  of  Representatives. 

JOHN  WOODS,  Speaker 
of  the  Senate. 

Approved,  February  the  nineteenth.  1801. 

THOMAS  M’KEAN,  Governor 
1  of  the  Commonwealth  of  Pennsylvania. 


MILL  DAM  ACT  OF  1803. 

:  March  23,  1803,  P.  L.  389;  4  Smith’s  Laws,  Ch.  2342; 

Purdon’s  Pennsylvania  Statutes  Annotated 
( 1930 ) ,  Title  55,  Chapter  10,  Sections  291-293. 

[Commission’s  Exhibit  No.  64;  R.  113.] 

An  ACT  to  authorise  any  person  or  persons  owning 
lands  adjoining  navigable  streams  of  water,  declared 
public  highways,  to  erect  dams  upon  such  streams,  for 
Mills  and  other  water-works. 

Section  I.  Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  Commonwealth  of  Pennsylvania, 
in  General  Assembly  met,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  that  all  and  every  person  or 
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persons  owning  lands,  adjoining  any  navigable  stream 
of  water,  declared  by  law  a  public  highway,  except  the 
rivers  Delaware,  Lehi  and  Schuylkill,  be  and  they  or 
either  of  them  are  hereby  authorized  to  erect  a  dam  or 
dams,  for  a  mill  or  mills,  or  other  waterworks,  upon  any 
such  stream  of  water,  adjoining  their  own  lands,  and  to 
keep  the  same  in  good  repair,  and  also  to  lead  off,  thereby 
on  his  or  their  own  lands,  so  much  of  the  water  of  such 
stream  as  may  be  necessary  for  his  or  their  mill  or  mills, 
or  other  waterworks:  Provided,  That  the  said  person  or 
persons,  his  or  their  heirs  and  assigns  in  erecting  the 
said  dam  or  dams,  or  keeping  them  in  repair,  shall  not 
obstruct  or  impede  the  navigation  of  such  stream,  or 
prevent  the  fish  from  passing  up  the  same:  And  pro¬ 
vided  also.  That  the  person  or  persons  so  erecting  said 
dam  or  dams  shall  not  infringe  on  or  injure  the  rights 
and  privileges  of  the  owner  or  possessor  of  any  private 
property  on  such  stream. 

Sect.  II.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid,  that  on  complaint  made  to  the  judges  of 
the  court  of  quarter  sessions  of  any  county  in  this  com¬ 
monwealth,  that  any  such  dam  obstructs  the  navigation 
or  impedes  the  passage  of  fish,  they  shall  appoint  three 
commissioners,  who  shall  view  such  dam  and  compare  it 
with  the  provisions  of  this  act,  and  report  to  them  at 
their  next  sessions,  the  state  thereof,  and  if  it  shall 
appear  to  the  said  court,  that  an  offense  has  been  com¬ 
mitted  against  this  act,  the  court  shall  direct  a  bill  of 
indictment,  to  be  sent  to  the  grand  jury,  and,  upon 
prosecution  to  conviction  of  such  offense,  the  person  or 
persons  so  convicted  shall  be  liable  to  pay  a  fine  not  ex¬ 
ceeding  one  hundred  dollars,  one  moiety  thereof,  to  the 
prosecutor,  and  the  other  to  be  applied  to  the  repairing 
of  the  roads  or  highways  in  the  adjoining  township  or 
townships,  and  shall  also  pay  such  damages  to  the  person 
or  persons  complaining  as  shall  be  found  by  the  jury 
under  the  direction  of  the  court,  and  the  court  shall 
direct  the  supervisors  of  the  highway  of  the  adjoining 
township,  forthwith  to  remove  every  such  artificial  ob- 
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struction,  in  such  manner  as  to  bring  the  same  within 
the  limitations  and  provisions  of  this  act,  at  the  cost  of 
the  person  so  convicted. 

Sect.  III.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid ,  That  if  the  owner  or  owners  of  any 
raft,  boat  or  other  vessel,  or  other  person  having  the 
charge  thereof,  shall  be  obstructed  or  suffer  damage,  or 
shall  be  delayed  in  his  or  their  passage  on  any  stream 
within  the  jurisdiction  of  this  commonwealth,  that  now 
is  or  hereafter  may  be  declared  a  public  highway,  by 
any  dam  or  dams  as  aforesaid,  or  fish  dam  or  any  other 
device  whatsoever,  made  or  erected  in  any  stream,  which 
was  declared  by  law  to  be  a  public  stream  or  highway, 
within  the  jurisdiction  of  this  commonwealth,  before 
the  time  the  damage  or  obstruction  actually  happened, 
it  shall  be  the  duty  of  any  justice  of  the  peace  of  the 
county  in  which  such  dam  or  dams  as  aforesaid,  or  fish 
dam  or  other  device  is  or  are  erected,  on  application  of 
the  owner  or  owners  of  the  raft,  boat  or  other  vessel,  or 
of  the  person  having  the  charge  thereof,  to  cause  the 
owner  of  such  dam  or  dams  or  other  device,  forthwith 
to  appear  before  him  the  said  justice,  and  if,  on  the 
appearance  of  the  said  owner,  the  parties  cannot  agree 
in  respect  to  the  damage  alleged  to  be  done,  or  in  the 
choice  of  referees  to  determine  the  same,  it  shall  be  the 
duty  of  the  said  justice,  forthwith  to  appoint  three  dis¬ 
interested  persons,  whose  duty  it  shall  be  to  view  the 
injury  so  sustained,  and  inquire  into  the  loss  occasioned 
by  delay,  and  make  an  estimate  thereof  on  oath  or  af¬ 
firmation,  if  such  oath  or  affirmation  is  required,  by 
either  of  the  parties,  and  it  shall  be  the  duty  of  such 
justice  of  the  peace,  forthwith  to  award  judgment  and 
issue  execution  in  a  summary  manner,  for  the  amount, 
with  costs  of  suit:  Provided  however,  That  the  said  dam¬ 
ages,  so  to  be  recovered,  do  not  in  the  whole  exceed  the 
sum  of  fifty  dollars;  but  if  damages  shall  be  alleged  to 
a  greater  amount  than  fifty  dollars,  the  same  may  be 
sued  for  and  recovered  in  the  court  of  common  pleas  of 
the  county  wherein  the  said  damages  shall  have  been 
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sustained:  And  provided  also,  That  appeals  shall  be  al¬ 
lowed  from  the  judgment  of  the  justice  of  the  peace, 
given  for  damages  as  aforesaid,  to  the  court  of  common 
pleas,  as  in  other  cases. 

Recorded  in  Law  Book  No.  IX,  Page  19. 

Note:  This  Act  was  returned  by  the  Governor  un¬ 
signed,  with  his  objections  thereto,  on  the  21st  March, 
1803, — which  reasons  are  entered  at  large  on  the  Jour¬ 
nals.  ( See  Journals  of  the  House  of  Representatives, 
1802-3,  page  526  [R.  1272].)  The  Senate  on  the  same 
day  proceeded  to  reconsider  the  same,  in  pursuance  of 
the  directions  of  the  constitution.  The  votes  were  for 
passing  the  bill,  17  against  7  [R.  1278-1280] — The  House 
of  Representatives  proceeded  to  reconsider  it  on  the  23d 
March,  1803, — when  it  passed  by  56  votes  against  23, — so 
that  it  became  a  law,  March  23d,  1803  [R.  1273-1274]. 


Act  of  April  2,  1811;  P.  L.  226. 

[Exhibit  No.  90;  R.  153-155.] 

1  An  ACT  to  incorporate  the  union  canal  company  of 
Pennsylvania. 

Whereas  the  opening  a  communication  by  water  for 
the  transportation  of  the  produce  of  the  country ,  and  of 
goods,  wares  and  merchandise,  between  the  city  of  Phila¬ 
delphia  and  the  western  and  northwestern  counties  of 
the  state  of  Pennsylvania,  will  greatly  tend  to  strengthen 
the  bonds  of  the  union  between  citizens  inhabiting  dis¬ 
tant  parts  of  a  country  governed  by  the  same  free  and 
happy  constitution,  and  laws  to  the  encouragement  of 
agriculture  and  manufacturers,  and  the  promotion  of 
commerce;  And  whereas,  the  endeavours  of  the  com¬ 
panies  heretofore  incorporated  for  the  purpose  of  open¬ 
ing  a  communication  by  means  of  canals  between  the 
rivers  Delaware  and  Susquehanna,  have  from  various 
causes  proved  unsuccessful;  and  it  is  the  interest  of  this 
commonwealth  to  promote  an  object  so  important;  And 
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whereas  it  appears  from  certain  articles  of  association 
now  before  this  legislature  agreed  to  and  subscribed  by 
a  number  of  the  stockholders  of  the  Schuylkill  and  Sus¬ 
quehanna  navigation,  and  of  the  Delaware  and  Schuyl¬ 
kill  canal  navigation,  that  they  have  formed  a  joint  stock 
and  interest  under  the  title  of  “The  union  canal  company 
of  Pennsylvania;” 

Therefore, 

Sect.  I.  Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  commonwealth  of  Pennsylvania, 
in  General  Assembly  met ,  and  it  is  hereby  enacted  by 
the  authority  of  the  same ,  That  all  acts  and  supplements 
heretofore  passed  in  favour  of  the  Schuylkill  and  Sus¬ 
quehanna  navigation,  and  also  of  the  Delaware  and 
Schuylkill  canal  navigation,  be  and  they  are  hereby  re¬ 
pealed;  and  that  the  corporate  title  of  the  present  man¬ 
agers  and  company  of  “the  Schuylkill  and  Susquehanna 
navigation;”  and  of  the  Delaware  and  Schuylkill  canal 
navigation;  shall  henceforth  cease  and  be  abolished;  and 
that  the  corporate  style  and  title  of  the  said  corporation, 
shall  from  and  after  the  passing  of  this  act,  be,  “The 
union  canal  company  of  Pennsylvania,”  under  which 
name  the  said  corporation  shall  have,  hold,  and  enjoy  all 
estates,  grants,  rights,  interests,  and  privileges  hereto¬ 
fore  held  and  enjoyed  by  them  under  their  former  respec¬ 
tive  titles;  and  all  suits  heretofore  brought  or  proceed¬ 
ings  in  court  or  elsewhere  depending  by  or  against  the 
said  corporations,  shall,  notwithstanding  the  said  change 
of  titles,  be  held  and  considered  in  full  force  and  effect; 
and  such  proceedings  shall  on  the  application  of  either 
party  be  altered  conformably  to  the  provisions  herein 
contained. 

Sect.  II.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  Charles  G.  Paleske,  James  Milnor,  Sam¬ 
uel  Wetherill,  junior,  John  Baker,  Joseph  S.  Lewis,  John 
Sergeant,  William  Guier,  Thomas  B.  Zantzinger,  Samuel 
F.  Bradford,  Joseph  Watson,  William  Read,  Joseph  Hud¬ 
dle,  junior,  and  such  other  holders  of  shares  being  citi- 
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kens  of  the  United  States  as  now  have  completed  the 
same  in  the  Schuylkill  and  Susquehanna  navigation,  and 
also  in  the  Delaware  and  Schuylkill  canal  navigation 
shall  be  the  stockholders  of  “The  union  canal  company 
of  Pennsylvania;”  and  by  such  name  shall  be  able  and 
capable  by  force  of  this  act  to  be  a  body  corporate  and 
politic,  in  deed  and  in  law,  with  perpetual  succession, 
and  with  all  the  privileges  and  franchises  incident  to  a 
corporation;  and  moreover  shall  be  able  and  capable  of 
holding  their  said  capital  stock  and  the  increase  and 
profits  thereof,  and  of  enlarging  the  same  from  time  to 
time  by  new  subscriptions  in  such  manner  and  form  as 
they  shall  think  proper,  if  such  enlargement  shall  be 
found  necessary  to  fulfill  the  end  and  intent  of  this  act; 
and  of  purchasing,  taking,  and  holding  to  them,  their 
successors  and  assigns  in  fee  simple  or  for  any  lesser 
estate,  all  such  lands,  tenements,  and  hereditaments  as 
shall  be  necessary  for  them  in  the  prosecution  of  their 
works;  and  of  doing  all  and  every  other  act,  matter,  and 
thing  which  a  corporation  or  body  politic  may  lawfully 
do.  And  the  president  and  managers  which  may  be 
elected  as  hereinafter  directed  shall  issue  and  deliver  to 
the  said  stockholders  certificates  of  their  respective 
shares  in  "The  union  canal  company  of  Pennsylvania,” 
and  for  each  share  of  stock  in  the  Schuylkill  and  Sus¬ 
quehanna  navigation,  the  holder  thereof  shall  have  two 
shares  in  “The  union  canal  company  of  Pennsylvania; 
and  for  each  share  of  stock  in  the  Delaware  and  Schuyl¬ 
kill  canal  navigation  the  holder  thereof  shall  have  one 
share  in  “The  union  canal  company  of  Pennsylvania;” 
and  for  each  share  in  the  said  “union  canal  company  of 
Pennsylvania,”  the  holder  thereof  shall  be  entitled  to  one 
vote;  Provided  always,  That  no  person  shall  have  more 
than  twenty  votes  at  any  election  or  in  determining  any 
question  arising  at  such  meeting,  whatever  number  of 
shares,  he  may  be  entitled  to;  nor  shall  any  stockholder 
be  entitled  to  vote  by  proxy. 

Sect.  III.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  the  shares  of  stock  of  the  said  “union 
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canal  company  of  Pennsylvania,”  shall  be  considered  and 
taken  as  personal  property,  and  transferrable  at  any 
time  hereafter  on  the  books  of  the  said  company  in  the 
presence  of  the  secretary  of  the  said  “union  canal  com¬ 
pany  of  Pennsylvania,”  according  to  such  rules  and  regu¬ 
lations  as  from  time  to  time  the  said  company  may 
direct;  and  whenever  transfers  shall  hereafter  be  made, 
or  the  holders  of  shares  shall  desire  it  the  secretary  shall 
issue  certificates  in  lieu  of  those  now  held,  which  new 
certificates  shall  be  in  the  corporate  name  hereby  estab¬ 
lished:  and  the  said  stock  shall  not  be  assignable  or 
transferrable  to  any  person  or  persons  not  citizens  of  the 
United  States,  nor  shall  any  of  the  profits  or  emoluments 
derivable  therefrom  be  received  or  enioved  bv  anv  but 
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citizens  as  aforesaid. 

Sect.  IV.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  the  annual  meeting  of  the  stockholders 
shall  be  on  the  third  Tuesday  in  November  in  each  year, 
to  commence  at  ten  o’clock  in  the  forenoon,  when  the 
president  and  managers  shall  lay  before  them  an  abstract 
of  the  receipts  and  expenditures,  cost  of  land,  and 
amount  of  loans  obtained  or  made,  and  such  other  mat¬ 
ters  as  they  may  think  expedient;  which  abstract  shall 
be  printed  and  a  copy  thereof  delivered  to  each  stock¬ 
holder,  and  also  to  the  governor,  and  each  member  of 
both  houses  of  the  legislature  at  their  next  session;  and 
if  a  vacancy  has  taken  place  in  the  board  of  managers 
the  stockholders  shall  then  elect  a  new  manager;  and 
also  to  alter  or  amend  and  make  such  further  by-laws, 
rules,  orders  and  regulations  as  they  then  may  think 
necessary  and  expedient. 

Sect.  V.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  after  the  passing  of  this  act,  the  president 
and  managers  of  the  Schuylkill  and  Susquehanna  navi¬ 
gation,  and  the  president  and  managers  of  the  Delaware 
and  Schuylkill  canal  navigation,  may  if  they  think  it 
advisable,  call  a  meeting  of  the  stockholders  of  their 
respective  companies  by  advertisement  in  three  of  the 
newspapers  of  the  city  of  Philadelphia,  one  whereof  to 
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be  German,  once  a  week  for  four  succeeding  weeks;  said 
meeting  to  commence  at  ten  o'clock  in  the  forenoon,  and 
close  at  two  o’clock  in  the  afternoon,  and  the  majority 
of  the  stockholders,  then  present,  signifying  in  writing, 
their  consent  and  agreement  to  the  provisions  contained 
in  this  act,  the  president  and  managers  of  each  corpora¬ 
tion  aforesaid,  shall  under  their  respective  corporate 
seals  deliver  a  duplicate  of  said  instrument  of  writing 
to  the  governor  to  be  by  him  deposited  in  the  office  of 
the  secretary  of  the  commonwealth:  and  that  thereupon 
the  governor  shall  declare  by  proclamation  this  law  to 
have  full  force  and  effect;  Provided  always.  That  if  any 
of  the  stockholders  of  the  said  Schuylkill  and  Susque¬ 
hanna  navigation,  or  of  the  said  Delaware  and  Schuylkill 
canal  navigation,  shall  neglect  or  refuse  to  deliver  their 
certificates  of  stock  in  lieu  either  of  the  said  companies, 
and  accept  stock  in  lieu  thereof  in  the  said  union  canal 
company  of  Pennsylvania,  it  shall  and  may  be  lawful 
i  for  such  stockholder,  at  any  time  within  two  years  after 
the  passing  of  this  act  to  institute  a  suit  against  the 
president,  managers,  and  company  of  the  said  union 
canal  company  of  Pennsylvania  in  any  court  of  compe¬ 
tent  jurisdiction  in  this  commonwealth,  to  recover  a  just 
compensation  for  every  share  of  stock  he  holds  in  either 
of  the  said  companies,  and  from  and  immediately  after 
the  final  determination,  of  all  and  every  such  suit  or 
action  according  to  law,  all  and  every  such  stockholder 
shall  severally  cease  to  be  and  remain  stockholders  in 
the  said  Schuylkill  and  Susquehanna  navigation,  and 
the  said  Delaware  and  Schuylkill  canal  navigation  re¬ 
spectively.  and  they  shall  from  thenceforth  severally 
and  respectively  have  no  further  claim,  interest,  or  de¬ 
mand  on  the  said  union  canal  company  of  Pennsylvania 
for  or  by  reason  of  their  former  interest  in  either  of  said 
i  companies  except  to  receive  and  obtain  the  amount  of  the 
award,  verdict,  or  judgment  by  them  to  be  recovered  in 
the  said  suit  or  action. 

Sect.  VI.  And  be  it  further  enacted  by  the  authority 
!  aforesaid,  That  as  soon  as  the  said  proclamation  shall 
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be  made,  the  president  and  managers  of  the  Schuylkill 
and  Susquehanna  navigation  and  of  the  Delaware  and 
Schuylkill  canal  navigation  shall  as  early  as  may  be 
thereafter  call  a  joint  meeting  of  the  said  stockholders, 
and  the  said  stockholders  voting  as  before  enacted  shall 
then  choose  five  managers,  one  of  whom  to  be  designated 
president,  one  vice-president,  and  one  treasurer,  to  serve 
until  they  or  any  of  them  shall  resign  or  be  removed  by 
the  stockholders  for  incompetency  or  misbehaviour  in 
office;  and  shall  enact  such  by-laws,  rules,  orders,  and 
regulations,  not  inconsistent  with  the  constitution  and 
laws  of  this  State  or  of  the  United  States,  as  they  may 
think  necessary  and  expedient;  and  transact  such  other 
business  as  may  be  brought  before  the  meeting;  and  to 
fix  the  salaries  of  the  respective  managers:  and  the  said 
president  and  managers  shall  have  authority  to  appoint 
a  secretary,  engineers,  and  such  other  officers,  and  allow 
such  compensation  as  they  may  find  necessary  and 
expedient. 

Sect.  VII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid .  That  the  president  whilst  acting  as 
such  shall  not  be  engaged  in  any  kind  of  manufacturing, 
mercantile  or  speculative  concerns,  and  that  none  of 
the  managers  shall  hold  any  real  estate  on  the  route  of 
the  canal  previous  to  the  same  being  fixed  and  declared 
exceeding  the  value  of  one  thousand  dollars;  nor  be 
directly  nor  indirectly  concerned  in  any  contract  in 
which  the  said  “union  canal  company  of  Pennsylvania,” 
shall  be  a  party. 

Sect.  VIII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  the  treasurer  to  be  appointed  by 
virtue  of  the  sixth  section  of  this  act,  shall,  before  he 
enters  upon  the  duties  of  his  office,  enter  into  a  bond 
with  one  or  more  sureties,  to  the  president  and  managers 
of  said  company,  and  to  their  satisfaction  in  the  sum  of 
thirty  thousand  dollars  for  the  faithful  performance  of 
the  duties  enjoined  upon  him  by  virtue  of  his  said  office, 
a  duplicate  of  which  said  bond  shall  be  deposited  with 
the  secretary  of  the  commonwealth,  and  the  said  treas- 
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urer  shall  receive  all  the  monies  belonging  to  the  said 
company  and  deposit  the  same  in  any  of  the  incorporated 
banks  established  by  law  in  the  state  of  Pennsylvania, 
or  in  either  of  their  branches,  in  the  name  of  the  “union 
tfanal  company  of  Pennsylvania;”  and  no  monies  of  said 
Company  shall  be  drawn  out  of  said  banks  except  for 
the  use  of  said  company,  and  by  checks  signed  by  the 
said  president  by  order  of  the  board,  and  countersigned 
by  the  secretary,  and  made  payable  to  the  order  of  the 
said  treasurer  who  shall  then  endorse  the  same.  And  in 
case  of  vacancy  by  death,  resignation  or  otherwise  of  the 
said  treasurer  the  president  and  managers  of  the  “union 
canal  company  of  Pennsylvania”  shall  appoint  another 
till  the  next  annual  meeting  of  the  stockholders. 

Sect.  IX.  And  be  it  further  enacted  by  the  authority 
aforesaid ,  That  it  shall  be  lawful  for  the  president  and 
managers  of  “The  union  canal  company  of  Pennsylvania” 
to  open  a  complete  canal  and  lock  navigation  from  one 
or  more  points  on  the  river  Susquehanna,  to  the  tide 
water  of  the  Schuylkill  or  the  Delaware,  or  both;  or  by 
erecting  small  wing  dams  to  raise  the  water  of  the  river 
Schuylkill,  and  taking  the  water  on  either  side  of  and 
out  of  the  said  river  by  means  of  a  wing  dam,  canal,  lock, 
or  other  device;  or  by  taking  the  water  of  the  said  river 
at  any  place  or  places  which  to  them  may  seem  most 
suitable  on  either  side  of  the  same;  and  thence  to  conduct 
the  water  thereof  by  means  of  a  canal  in  such  route  as 
they  shall  find  most  practicable,  economical,  and  con¬ 
ducive  to  the  general  objects  of  the  proposed  navigation, 
down  to  the  tide  water  of  the  said  river  Schuylkill;  or 
by  means  of  canals,  locks,  or  any  other  suitable  means 
and  devices,  to  continue  at  any  time  hereafter  during  the 
continuance  of  the  powers  hereby  granted  the  naviga¬ 
tion  from  Reading,  or  any  other  place  through  the  in¬ 
terior  country  on  either  side  of  the  river  Schuylkill,  and 
by  making  use  of  the  waters  of  the  said  river  Schuylkill, 
or  of  the  Manatawney,  Perkiomen,  French-creek,  or  any 
other  creeks  or  streams  on  the  intended  route  of  the 
said  canal,  to  a  proper  place  of  entry  into  the  river 
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Schuylkill  or  Delaware,  or  both,  on  the  north  side  of 
the  city  of  Philadelphia;  and  the  said  president  and  man¬ 
agers  shall  have  power  to  make  such  and  so  many 
soughs,  basons,  reservoirs,  collateral  cut  or  cuts  and 
channels  as  they  may  think  fit,  and  to  erect  one  or  more 
wing-dams  from  either  side  of  the  said  river  Schuylkill 
at  such  place  or  places  where  they  shall  commence  any 
of  their  canals,  extending  up  the  stream,  but  not  more 
than  one-third  across  the  same,  nor  so  as  to  render  the 
navigation  thereof  dangerous  by  forcing  boats  or  rafts 
on  the  opposite  shore  or  on  rocks  or  shoals  which  might 
otherwise  have  been  passed  in  safety;  Provided,  That 
nothing  herein  contained  shall  be  taken  or  understood 
to  give  the  said  corporation  any  right  or  power  to  take 
toll  from  boats  or  rafts  passing  on  the  bed  of  the  river 
Schuylkill. 

Sect.  X.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  it  shall  be  lawful  for  the  president  and 
managers  of  “The  union  canal  company  of  Pennsylvania”’ 
to  construct  one  or  more  aqueducts  across  the  river 
Schuylkill,  at  such  place  or  places  as  they  may  find  most 
convenient;  and  in  case  they  should  enlarge  any  of  their 
aqueducts  so  as  to  permit  foot  passengers,  horses,  cattle, 
or  carriages  to  pass  the  same,  they  shall  have  power  to 
receive  the  same  rate  of  toll  and  on  the  same  terms  and 
conditions  as  is  now  by  law  established  in  regard  to  the 
bridge  near  Trenton,  over  the  Delaware. 

Sect.  XI.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  it  shall  be  lawful  for  the  president  and 
managers  of  “The  union  canal  company  of  Pennsylvania” 
to  contract  with  the  mayor,  aldermen,  and  citizens  of 
Philadelphia,  for  supplying  the  city  of  Philadelphia  with 
water;  and  with  the  commissioners  and  inhabitants  of 
that  part  of  the  township  of  the  Northern  Liberties  lying 
between  the  west  side  of  Sixth-street  and  the  river  Dela¬ 
ware,  and  between  Vine-street  and  Cohocsink  creek,  for 
supplying  the  said  incorporated  part  of  the  said  town¬ 
ship  with  water;  and  with  the  commissioners  of  the 
county  of  Philadelphia  for  supplying  with  water  any 
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of  the  built  parts  of  the  said  county  not  incorporated; 
and  also  with  any  private  individuals  or  bodies  corporate, 
riot  within  the  limits  of  the  city  of  Philadelphia,  or  the 
said  incorporated  part  of  the  township  of  the  Northern 
Liberties,  for  supplying  such  individuals  writh  water; 
and  for  the  purpose  of  effectuating  such  contracts  or 
any  part  of  them,  the  said  “union  canal  company  of 
Pennsylvania”  shall  have  power  to  lay  pipes  and  other 
conductors  under  the  roads,  lanes,  streets,  alleys  or  other 
passages  which  may  be  requisite,  doing  as  little  damage 
as  may  be,  and  replacing  the  ground  as  it  was  before; 
also  to  form  wet  and  dry  docks  for  the  accommodation 
of  vessels  near  the  city  of  Philadelphia  to  communicate 
with  the  waters  of  the  said  canal. 

Sect.  XII.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid,  That  whenever  the  said  canal  shall  cross 
any  public  or  private  laid-out  road  or  highway,  or  shall 
divide  the  grounds  of  any  person  into  two  parts  so  as  to 
require  fords  or  bridges  to  cross  the  same,  the  said  presi¬ 
dent  and  managers  shall  be  at  liberty  as  they  may  think 
proper,  at  any  time  hereafter,  either  to  build  bridges  or 
cause  fords  to  be  rendered  practicable  and  fit  for  the 
passage  of  carts  and  waggons;  and  the  bottom  of  such 
fords  shall  be  made  of  stones  or  wood;  and  the  water  of 
any  such  ford  shall  not  be  deeper  than  thirty  inches; 
and  the  breadth  of  such  ford  shall  be  twelve  feet  at  the 
least:  and  whenever  any  such  bridge  or  bridges  may 
have  been  erected,  either  to  repair  the  same  or  cause 
a  ford  to  be  made  in  lieu  thereof. 

Sect.  XIII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  if  in  the  opinion  of  the  president 
and  managers  of  the  said  “union  canal  company  of  Penn¬ 
sylvania,”  the  introduction  and  use  of  any  different  mode 
Or  device,  or  any  improvement  hitherto  adopted,  or  such 
as  may  hereafter  any  where  be  invented  in  the  system 
of  internal  navigation,  will  be  beneficial,  it  shall  be  law¬ 
ful  for  them  to  make  use  of  and  apply  the  same  from  time 
to  time,  and  as  well  for  such  purposes  as  for  the  neces- 
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sary  prosecution  of  the  same,  the  said  president  and 
managers,  and  their  engineers,  workmen  and  laborers, 
to  enter  into  and  upon  all  and  singular  the  land  and  lands 
intended  or  supposed  to  be  the  proper  route  for  the  said 
canal  and  lock  navigation;  and  shall  have  the  powers 
to  purchase  so  much  land  along  the  tract  of  the  canal  and 
adjacent  thereto,  and  tenements,  mills,  mill  ponds,  water, 
water  courses,  or  other  real  hereditaments  as  shall  in 
their  opinion  from  time  to  time  be  necessary;  and  in 
default  of  purchasing,  it  shall  be  lawful  for  the  courts 
of  quarter  sessions  or  the  mayor’s  court  in  the  city  of 
Philadelphia,  on  the  application  of  the  owner  of  the  said 
ground,  or  of  the  said  president  and  managers,  to  appoint 
three  suitable  and  judicious  persons  of  any  neighbouring 
county  at  their  discretion,  or  at  the  request  of  either 
party,  to  award  a  venire  directed  to  the  sheriff  of  any 
adjoining  county  to  summon  a  jury  of  disinterested  men 
in  order  to  ascertain  and  report  to  the  said  court  what 
damages  if  any  have  been  sustained  by  the  owner  of 
the  said  grounds  by  reason  of  the  said  canal  or  other 
works;  which  report  being  confirmed  by  the  court,  judg¬ 
ment  shall  be  entered  thereon,  and  execution  on  motion 
may  be  issued  in  case  of  non  payment  of  the  money 
awarded,  with  reasonable  costs,  to  be  assessed  by  the 
court;  and  it  shall  be  the  duty  of  the  jury  in  valuing  any 
lands,  tenements  or  hereditaments,  to  take  into  consid¬ 
eration  the  advantage  derived  to  the  owner  or  owners 
of  the  premises  from  the  said  navigation  passing  through 
the  same. 

Sect.  XIV.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid ,  That  the  president  and  managers  of 
the  said  “union  canal  company  of  Pennsylvania”  shall 
have  power,  whenever  it  may  appear  to  them  expedient, 
to  acquire  by  contract  or  on  application  to  the  court  of 
quarter  sessions  or  mayor’s  court,  as  in  the  last  section 
mentioned,  so  much  land  adjoining  any  of  the  said  canals 
or  as  near  thereto  as  the  ground  and  other  circumstances 
will  admit  of,  as  may  be  necessary  for  a  turnpike  road 
not  exceeding  sixty-six  feet  in  width,  and  shall  be  en- 
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titled  to  receive  from  all  persons  using  the  same,  the 
same  rate  of  tolls:  and  to  be  entitled  to  the  same  means 
and  remedies  for  enforcing  the  payment  thereof  as  is 
now  by  law  established  for  the  Lancaster  and  Philadel¬ 
phia  turnpike  road. 

Sect.  XV.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  the  said  president  and  managers  may  at 
any  time  hereafter  purchase,  build,  or  hire  for  the  use 
and  in  the  name  of  the  said  ‘'union  canal  company  of 
Pennsylvania/’  houses,  warehouses,  wharves,  and  other 
necessary’  buildings,  and  to  sell  or  lease  any  part  or  the 
whole  of  the  above  mentioned  property;  together  with 
the  lands  appurtenant  to  or  necessary  connected  there¬ 
with:  and  also  any  surplus  water  of  the  canal  in  such 
manner  as  they  may  think  most  conducive  to  the  interest 
of  the  said  company. 

Sect.  XVI.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid.  That  it  shall  be  lawful  for  the  president 
and  managers  to  receive  for  the  use  of  any  of  their  ware¬ 
houses,  wharves,  reservoirs,  or  any  other  property  be¬ 
longing  to  the  said  company,  such  compensation  from 
time  to  time  as  they  may  think  proper  which  fund  shall 
be  looked  upon  as  part  of  the  tolls  to  enable  them  to 
reduce  the  same  as  much  as  possible. 

Sect.  XVII.  And  be  it  further  enacted  by  the 
authority  aforesaid.  That  it  shall  be  lawful  for  the  presi¬ 
dent  and  managers  of  the  “union  canal  company  of  Penn¬ 
sylvania”  to  take  and  carry  away  any  quantity  of  stones, 
gravel,  limestone,  sand,  or  any  other  material  requisite 
for  the  use  of  the  said  “union  canal  company  of  Pennsyl¬ 
vania,”  be  the  same  contiguous  to  the  said  canal  or  at 
any  distance,  they  paying  for  the  same;  and  all  the 
damages  and  the  value  of  all  such  materials,  together 
with  the  damages  that  shall  be  ascertained  in  the  manner 
provided  by  this  act. 

Sect.  XVIII.  And  be  it  further  enacted  by  the 
authority  aforesaid ,  That  if  any  person  or  persons  what¬ 
soever  shall  wilfully  and  knowingly  do  any  act  or  thing 
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whatsoever  whereby  the  said  navigation,  or  any  lock, 
gate,  engine,  machine  or  device  thereunto  belonging, 
shall  be  injured  or  damaged,  he  or  they  so  offending 
shall  forfeit  and  pay  to  the  said  company,  fourfold  the 
costs  and  damages  by  them  sustained  by  means  of  such 
known  and  wilful  act,  together  with  costs  of  suit  in  that 
behalf  expended,  to  be  recovered  by  action  of  debt  in 
any  court  having  jurisdiction  competent  to  the  sum  due. 

Sect.  XIX.  And  be  it  further  enacted  by  the 
authority  aforesaid.  That  the  collector  of  tolls  duly  ap¬ 
pointed  and  authorized  by  the  said  president  and  man¬ 
agers,  may  stop  and  detain  all  boats  and  vessels  using 
the  said  canal  and  navigation  until  the  owner,  skipper  or 
supercargo  of  the  same  shall  pay  the  tolls  so  as  in  the 
next  section  is  fixed,  or  may  distrain  part  of  the  cargo 
therein  contained  sufficient  by  the  appraisement  of  two 
credible  persons  to  satisfy  the  same,  which  distress  shall 
be  kept  by  the  collector  of  the  tolls  taking  the  same,  for 
the  space  of  five  days,  and  afterwards  to  be  sold  by 
public  auction  at  the  most  public  place  in  the  neighbour¬ 
hood  to  the  highest  bidder  in  the  same  manner  and  form 
as  goods  distrained  for  rent  are  by  law  sold  rendering 
the  surplus  if  any  there  be  after  payment  of  the  said 
tolls  and  the  costs  of  distress  and  sale  to  the  owner  or 
owners  thereof. 

Sect.  XX.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid ,  That  it  shall  be  lawful  for  the  said  presi¬ 
dent  and  managers  of  “The  union  canal  company  of  Penn¬ 
sylvania”  to  regulate  and  fix  from  time  to  time  as  they 
may  think  proper,  the  rate  of  toll  on  every  article  or  boat 
for  each  distance  and  the  rate  for  the  supply  of  water 
and  also  the  rate  for  wet  and  dry  docks;  Provided,  the 
same  does  not  exceed  the  rate  of  dividend  of  twenty-five 
per  centum  per  annum  on  the  capital  expended. 

Sect.  XXI.  And  be  it  further  enacted  by  the  author¬ 
ity  aforesaid ,  That  the  president  and  managers  of  the 
said  “union  canal  company  of  Pennsylvania”  shall  keep 
a  just  and  true  account  of  all  the  monies  received  by 
them;  and  shall  make,  publish  and  pay  to  all  the  stock- 
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holders  quarterly,  a  dividend  of  the  profits  and  income 
of  the  said  canal  road  and  other  revenues;  and  shall  once 
in  every  period  of  three  years  from  the  passing  of  this 
act,  lay  an  abstract  of  the  accounts  of  their  receipts  and 
disbursements  before  the  legislature. 

i  Sect.  XXII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid.  That  if  the  said  president  and  man¬ 
agers  of  the  ‘‘union  canal  company  of  Pennsylvania” 
shall  not  have  completed  the  aforesaid  water  communi¬ 
cation  before  the  end  of  the  year  of  our  Lord,  one  thou¬ 
sand  eight  hundred  and  thirty,  it  shall  be  lawful  for  the 
legislature  to  resume  all  the  rights,  liberties  and  privi¬ 
leges  hereby  granted;  Provided,  that  if  on  application  of 
the  said  president  and  managers  on  or  before  the  first 
Monday  in  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  thirty,  it  shall  appear  to  the 
legislature  that  fifty  miles  of  the  intended  navigation 
has  been  in  operation  six  months  previously  to  said  ap¬ 
plication,  then  and  in  that  case  the  time  for  completing 
the  said  navigation  with  all  the  powers  and  privileges, 
benefits  and  rights  thereto  attached  or  belonging,  shall 
be.  and  the  same  are  hereby  prolonged  and  continued 
for  a  further  period  of  ten  years  from  and  after  the  first 
Monday  of  January,  in  the  year  of  our  Lord,  one  thou¬ 
sand  eight  hundred  and  thirty,  for  the  purpose  of  fully 
finishing  and  completing  the  said  necessary  navigation. 

i  Sect.  XXIII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid.  That  when  the  said  canal  shall  be  com¬ 
pleted  the  property  thereof  shall  be  vested  in  the  said 
corporation  during  and  unto  the  end  of  fifty  years,  to 
commence  from  the  time  when  the  canal  is  completed; 
and  when  the  said  tolls  and  income  shall  exceed  twenty- 
five  per  cent,  nett  annual  profit  the  excess  shall  com¬ 
pose  a  fund  for  the  redemption  of  the  canal,  wet  and 
dry  docks,  and  other  property  of  the  said  company,  so 
as  to  render  it  free;  save  that  there  shall  always  be  a 
small  toll  or  other  revenue  for  keeping  the  works  in 
repair;  this  excess  shall  be  laid  out  in  the  stock  of  the 
said  “union  canal  company  of  Pennsylvania”  or  other 
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productive  funds,  and  the  dividends  or  annual  product 
thereof  shall  also  be  added  to  this  fund :  and  all  private 
donations  for  freeing  the  canal  shall  also  be  received 
and  invested  in  like  manner.  But  if  by  the  operation 
of  the  fund  herein  proposed  there  shall  be  a  sufficient 
sum  to  free  the  canal  at  a  period  less  than  fifty  years, 
then  it  shall  be  redeemed  and  become  free  on  the  stock¬ 
holders  being  paid  the  appraised  value  thereof  and  of 
the  profits  for  the  residue  of  the  said  term  of  fifty  years 
which  may  then  be  unexpired;  and  if  the  said  fund  shall 
not  be  adequate  to  the  purpose  last  mentioned,  the  legis¬ 
lature  may  at  the  expiration  of  fifty  years  declare  it  a 
free  navigation,  ( providing  at  the  same  time  the  means 
of  keeping  it  in  repair;)  and  the  company  shall  be 
obliged  to  take  such  sum  of  money  therefor  as  shall  be 
allowed  on  a  fair  appraisement  by  six  disinterested  per¬ 
sons  under  oath  or  affirmation,  to  be  chosen  one  half  by 
the  governor  on  behalf  of  this  commonwealth,  and  the 
other  by  the  said  president  and  managers,  or  in  case  the 
said  parties  cannot  agree,  the  said  six  persons  shall  be 
nominated  by  the  judges  of  the  supreme  court  of  Penn¬ 
sylvania,  and  the  decision  of  them  or  a  majority  of  them 
shall  be  final  and  conclusive;  the  like  appraisement  shall 
take  place  when  the  sinking  fund  is  adequate  to  the  re¬ 
demption  of  the  canal,  and  the  establishment  of  a 
revenue  if  a  toll  be  not  thought  more  eligible  for  keep¬ 
ing  the  navigation  and  dock  in  repair.  But  if  the  said 
canal  and  docks  shall  not  be  redeemed  and  paid  for  be¬ 
fore  or  at  the  expiration  of  the  said  term  of  fifty  years, 
the  said  company  may  and  shall  continue  to  hold  the 
same  on  the  terms  of  this  act  beyond  the  said  term,  and 
until  the  same  shall  be  redeemed  and  paid  for  in  manner 
herein  directed;  Provided,  That  whenever  the  profits 
of  the  said  “union  canal  company  of  Pennsylvania”  shall 
amount  to  a  clear  annual  dividend  of  fifteen  per  centum 
on  the  whole  amount  of  their  capital,  there  shall  then  be 
reserved  one  per  centum  out  of  the  same  which  shall  be 
applied  at  the  direction  of  the  legislature. 

Sect.  XXIV.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  if  any  officer  or  officers  shall  at 
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any  time  be  authorized  by  the  laws  of  the  United  States 
to  subscribe  to  the  capital  stock  of  the  said  company, 
the  president  and  managers  thereof  shall  have  power  to 
admit  at  their  discretion  such  subscriptions  to  be  made 
oil  such  terms  as  the  said  officer  or  officers  may  be  au¬ 
thorized  to  make  the  same.  And  whenever  such  sub¬ 
scription  is  agreed  upon,  the  officer  or  officers  so  sub¬ 
scribing  may  appoint  an  agent,  who  may  whenever  he 
thinks  proper  be  present  at  any  or  all  the  meetings  of 
the  said  president  and  managers  of  ‘“The  union  canal 
company  of  Pennsylvania,”  and  shall  have  access  to,  and 
may  whenever  he  thinks  proper,  examine  during  the 
day-time,  any  and  all  the  books  of  the  said  company. 

Sect.  XXV.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid ,  That  it  shall  be  lawful  for  the  presi¬ 
dent  and  managers  of  “The  union  canal  company  of 
Pennsylvania,”  to  accept  and  receive  any  gift  or  legacy 
as  a  sinking  fund  from  any  individual,  body  politic  or 
corporate,  any  real  or  personal  estate. 

Sect.  XXVI.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid ,  That  it  shall  be  lawful  for  the  presi¬ 
dent  and  managers  of  the  said  “union  canal  company  of 
Pennsylvania”  to  raise  by  way  of  loan  from  any  indi¬ 
viduals,  bodies  politic  or  corporate,  on  such  terms  and 
conditions  as  they  may  think  fit,  such  sums  of  money  as 
they  may  from  time  to  time  find  expedient  for  the  com¬ 
pletion  of  the  objects  aforesaid,  upon  the  credit  of  the 
capital  stock  and  incorporation,  including  the  nett  pro¬ 
ceeds  and  avails  of  the  lotteries  hereby  authorized  and 
the  tolls  and  profits  of  the  same,  and  for  the  fulfilment 
of  the  terms  and  conditions  of  any  such  loan,  to  mort¬ 
gage  any  part  of  the  whole  of  their  property, 
tolls,  profits,  or  estates  whatsoever;  which  mortgage 
or  mortgages  shall  be  transferrable  at  any  time 
hereafter  on  the  books  of  the  company  in  the  presence  of 
the  secretary  of  the  said  “union  canal  company  of  Penn¬ 
sylvania”  in  like  manner  as  the  shares  of  the  stock  of 
the  said  company  are  now  or  may  hereafter  be  trans¬ 
ferred;  and  the  sums  thus  raised  and  any  other  funds 
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of  the  said  company  which  may  not  immediately  be 
wanted  for  the  prosecution  of  the  works  of  said  canal, 
may  by  them  from  time  to  time  be  vested  in  the  public 
securities  of  the  United  States,  or  in  the  stock  of  any 
bank  or  banks  incorporated  in  Pennsylvania,  or  in  any 
incorporated  turnpike  or  bridge  company  in  the  name  of 
the  “union  canal  company  of  Pennsylvania;”  and  the 
said  president  and  managers  for  the  time  being,  shall 
have  full  power  and  authority,  and  they  are  hereby  ex¬ 
pressly  empowered  and  authorized  from  time  to  time 
to  sell,  dispose  of  and  transfer,  and  cause  to  be  sold  and 
transferred,  all  or  any  of  the  public  or  other  securities, 
stock,  or  evidences  of  debts  in  which  the  capital  stock 
and  funds  of  the  company  shall  be  invested  as  aforesaid, 
and  the  proceeds  of  any  such  sale,  disposition  and  trans¬ 
fer,  to  invest  in  the  same  or  any  other  of  the  aforesaid 
securities  and  stocks  according  to  the  provisions  and 
regulations  aforesaid;  and  the  said  sums  shall  be  only 
thus  invested  for  the  purpose  of  producing  some  revenue 
till  the  said  money  is  wanted  for  the  purpose  of  prose¬ 
cuting  the  canal  and  for  no  other  purpose  whatsoever; 
Provided,  That  the  said  president  and  managers  shall 
have  no  power  to  invest  any  of  the  unemployed  monies 
of  the  company  in  the  manner  aforesaid  after  the  end  of 
the  year  one  thousand  eight  hundred  and  twenty. 

Sect.  XXVII.  And  whereas,  The  privilege  heretofore 
granted  by  the  legislature  to  the  president  and  managers 
of  the  Schuylkill  and  Susquehanna  navigation  and  the 
president  and  managers  of  the  Delaware  and  Schuylkill 
canal  navigation,  to  raise  by  way  of  lottery  a  sum  of 
money  to  be  applied  to  carrying  on  their  works,  has 
hitherto  proved  ineffectual  and  the  intention  of  the  legis¬ 
lature  has  been  defeated  by  the  sale  of  tickets  in  lotteries 
of  other  states  which  are  contrary  to  law  vended  in  this 
state;  And  whereas  there  can  be  no  object  which  is  more 
likely  to  promote  the  great  interests  of  the  citizens  at 
large  than  the  improvement  of  our  internal  navigation 
by  the  contemplated  canal  and  lock  navigation;  Be  it 
therefore  enacted  by  the  authority  aforesaid,  That  any 
person  or  persons  who  shall  sell  or  expose  to  sale,  or 
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cause  to  be  sold  or  exposed  to  sale,  or  shall  advertise  or 
cause  to  be  advertised,  for  sale,  any  lottery  ticket  or 
tickets  in  any  lottery  not  authorized  by  the  laws  of  this 
commonwealth,  or  shall  be  aiding  and  assisting  or  in 
anywise  concerned  in  the  sale  of  such  tickets,  or  in  the 
managing  conducting,  or  carrying  on  any  lottery  or  de¬ 
vice  in  the  nature  of  a  lottery  not  authorized  as  afore¬ 
said,  such  person  or  persons  being  convicted  thereof  in 
any  court  or  quarter  sessions  of  this  state,  or  in  the 
mayor's  court  of  the  city  of  Philadelphia,  shall  forfeit 
and  pay  a  fine  at  the  discretion  of  the  court  not  exceed¬ 
ing  two  thousand  dollars  to  the  said  president  and  treas¬ 
urer  of  “The  union  canal  company  of  Pennsylvania,”  to 
be  by  them  applied  as  a  sinking  fund. 

Sect.  XXVIII.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  there  shall  be  raised  by  way  of 
lottery  the  residue  of  the  original  sum  not  exceeding 
the  sum  of  three  hundred  and  forty  thousand  dollars, 
authorized  to  be  raised  by  the  president  and  managers 
of  the  Schuylkill  and  Susquehanna  navigation,  and  the 
president  and  managers  of  the  Delaware  and  Schuylkill 
canal  navigation,  pursuant  to  an  act,  entitled,  “An  act 
to  enable  the  president  and  managers  of  the  Schuylkill 
and  Susquehanna  navigation,  and  the  president  and 
managers  of  the  Delaware  and  Schuylkill  canal  naviga¬ 
tion,  to  raise  by  way  of  lottery  the  sum  of  four  hundred 
thousand  dollars  for  the  purpose  of  completing  the 
works  in  their  acts  of  incorporation  mentioned;  passed 
April  the  seventeenth,  in  the  year  of  our  Lord,  one  thou¬ 
sand  seven  hundred  and  ninety-five;  and  that  it  shall  be 
lawful  for  the  president  and  managers  of  the  said  “union 
canal  company  of  Pennsylvania”  either  to  appoint  one 
or  more  managers,  not  being  stockholders  in  the  said 
company,  on  such  terms  as  they  may  think  fit,  or  if  it 
shall  appear  to  them  advisable,  to  sell  and  assign  to  any 
person  or  persons,  body  politic  or  corporate,  the  right  to 
raise  the  said  residue  of  money  by  way  of  lottery  or  lot¬ 
teries,  upon  such  scheme  or  schemes,  plan  or  plans  as 
they  may  from  time  to  time  sanction,  or  any  part  there¬ 
of  from  time  to  time  and  such  purchasers  or  assignees 
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shall  be  vested  for  the  term  they  shall  so  acquire,  with 
the  same  rights  and  privileges  as  the  said  corporation; 
Provided,  That  before  disposing  of  any  tickets  in  any 
such  lottery,  the  manager  or  managers  thereof  shall  per¬ 
sonally  in  his  or  their  individual  capacity,  enter  into 
bonds  to  the  president  and  managers  of  the  “union  canal 
company  of  Pennsylvania,”  and  to  their  satisfaction,  in 
the  sum  of  one  hundred  thousand  dollars  conditioned  for 
the  due  and  faithful  performance  of  the  duties  thereby 
on  them  devolved,  and  for  the  just  payment  of  all  prizes 
whenever  demanded :  and  as  soon  as  a  duplicate  of  said 
bond  is  deposited  with  the  secretary  of  the  common¬ 
wealth,  the  governor  is  hereby  authorized  and  required 
to  appoint  from  time  to  time,  five  commissioners  to 
superintend  the  drawings  of  said  lotteries;  which  said 
commissioners  shall  take  an  oath  or  affirmation  dili¬ 
gently  and  faithfully  to  perform  the  duties  entrusted 
to  them;  and  the  said  commissioners  or  any  three  of  them 
shall  attend  at  the  drawing  of  each  day,  and  when  the 
whole  is  completed,  shall  cause  an  accurate  list  of  the 
fortunate  numbers  to  be  published  in  three  newspapers 
of  the  city  of  Philadelphia;  and  shall  receive  of  the  man¬ 
agers  of  said  lotteries  one  dollar  and  fifty  cents  each  for 
each  day’s  attendance  on  the  duties  enjoined  on  them; 
and  the  profits  arising  from  said  lotteries  shall  not  form 
a  capital  stock  of  said  company  upon  which  any  dividend 
shall  be  made  to  the  stockholders,  but  the  same  shall  be 
considered  as  a  bounty  to  said  corporation  to  enable  them 
to  make  the  tolls  as  low  as  possible. 

Sect.  XXIX.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid,  That  the  president  and  managers  of 
“The  union  canal  company  of  Pennsylvania”  shall  as 
soon  as  practicable  cause  the  surveys  and  estimates  to 
be  made,  and  as  soon  as  the  route  of  the  intended  canal 
and  lock  navigation  is  fixed  and  the  work  begun,  they 
shall  transmit  to  the  governor  a  copy  of  the  said  route, 
and  the  estimate  to  be  deposited  in  the  office  of  the  sec¬ 
retary  of  the  state:  and  it  shall  be  at  the  discretion  of  any 
future  legislature  for  five  years  after  the  date  of  the 
deposit  of  said  route  and  estimate,  to  invest  in  the  stock 
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of  said  company  any  sum  not  exceeding  the  amount  then 
expended  by  the  stockholders,  and  be  entitled  to  an 
equal  dividend  with  the  same;  at  which  time  the  legis¬ 
lature  may  appoint  an  agent,  who  may  whenever  he 
thinks  proper,  be  present  at  any  and  all  the  meetings 
of  the  said  president  and  managers  of  “The  union  canal 
company  of  Pennsylvania;"  and  shall  have  access  to,  and 
may  whenever  he  thinks  proper,  examine  during  the 
day-time  any  and  all  the  books  of  the  said  company. 

Sect.  XXX.  And  be  it  further  enacted  by  the  au¬ 
thority  aforesaid.  That  it  shall  be  lawful  for  the  president 
and  managers  of  “The  union  canal  company  of  Pennsyl¬ 
vania,"  as  soon  as  they  may  think  proper,  to  extend  their 
route  to  communicate  with  lake  Erie  or  other  waters  of 
any  neighbouring  state,  by  canal  and  lock  navigation, 
and  turnpike  on  the  same  conditions,  restrictions,  fran¬ 
chises.  immunities  and  provisions,  as  are  by  this  act 
granted;  which  are  hereby  extended  to  any  canals, 
bridges,  aqueducts,  road-works,  or  other  devices  which 
may  be  set  on  foot  or  established  by  virtue  of  this  act. 

JOHN  WEBER, 

Speaker  of  the  House  of  Representatives. 

P.  C.  LANE, 

i  Speaker  of  the  Senate. 

APPROVED — the  second  day  of  April,  one  thousand 
eight  hundred  and  eleven. 

SIMON  SNYDER. 


Act  of  April  3,  1851;  P.  L.  352,  No.  226. 

i  An  ACT  to  authorize  Henry  Wilton  to  construct  a  dam 
or  breaker  in  the  River  Susquehanna. 

Section  1.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Penn¬ 
sylvania  in  General  Assembly  met ,  and  it  is  hereby 
enacted  by  the  authority  of  the  same ,  That  Henry 
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Wilton,  of  the  borough  of  Wrightsville,  in  the  county 
of  York,  his  heirs  or  assigns,  be,  and  they  are  hereby 
authorized  to  erect  and  maintain  a  dam  or  breaker  in 
the  Susquehanna  river,  with  necessary  booms  and 
anchors. 

Sect.  2.  That  the  dam  is  to  start  from  the  western 
shore  of  said  river,  on  property  of  the  said  Henry  Wilton, 
in  Hellam  township,  and  to  extend  into  the  river  two 
hundred  and  fifty  feet,  more  or  less,  to  or  near  the  raft¬ 
ing  channel,  to  be  of  such  dimensions  as  he  may  think 
fit  to  protect  arks,  rafts,  or  boats  from  the  effects  of  high 
water  or  ice:  Provided ,  It  shall  not  do  any  damage  to 
private  property,  or  interfere  with  the  rafting  channel. 

Sect.  3.  That  if  any  person  or  persons  shall  wilfully 
or  maliciously  injure  or  destroy  any  part  of  the  dam, 
booms,  or  other  work  connected  therewith,  or  untie  any 
rope,  or  loosen  any  fastening  by  which  the  rafts,  arks, 
or  boats  are  attached  to  the  dam,  booms,  or  anchors,  he 
or  they  shall  pay  the  amount  of  the  damage  to  the 
owners,  to  be  recovered  by  actions  of  trespass,  and 
further,  to  be  liable  to  indictment  and  prosecution  before 
the  court  of  Quarter  Sessions  for  a  misdemeanor,  and 
on  conviction  shall  be  sentenced  to  pay  a  fine  for  the 
use  of  the  county  not  exceeding  one  hundred  dollars,  and 
to  suffer  imprisonment  in  the  county  jail  not  exceeding 
six  months. 

Sect.  4.  That  Henry  Wilton,  his  heirs  or  assigns,  shall 
have  the  right  to  charge  and  collect  toll  or  boomage  on 
all  arks,  rafts,  and  other  crafts  landing  and  lying  either 
above  or  below  the  breaker,  or  attached  to  the  dam, 
booms,  or  anchors,  to  wit:  All  rafts,  arks,  or  other 
crafts  not  purchased  by  or  belonging  to  persons  owning 
or  occupying  shore  or  landings  of  their  own  in  the  bor¬ 
ough  of  Wrightsville,  shall  have  the  privilege  of  landing 
and  lying  tv/elve  hours,  free  of  toll;  one  dollar  for  every 
ark  or  raft  lying  longer  than  twelve  hours,  and  not  more 
than  twenty-four  hours;  two  dollars  for  every  ark  or 
raft  lying  longer  than  twenty-four  hours,  and  not  more 
than  ten  days;  three  dollars  for  every  ark  or  raft  lying 
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longer  than  ten  days,  and  not  more  than  ten  months; 
five  dollars  for  every  boat  lying  under  the  wall  for  pro¬ 
tection  over  four  days,  and  not  more  than  six  months. 

i  Sect.  5.  That  nothing  contained  in  this  act  shall  be 
construed  to  interfere  in  any  manner  with  the  right  of 
the  Columbia  Bank  and  Bridge  Company  to  use  and 
occupy  the  western  bank  of  the  river  for  the  purposes  of 
a  ferry,  nor  shall  the  said  Wilton  or  his  heirs  or  assigns 
at  any  time  permit  the  rafts,  arks,  or  other  craft  attached 
to  said  boom,  or  lying  below  the  breaker  aforesaid,  to 
extend  below  the  line  of  his  own  premises,  or  in  any  way 
to  interfere  with  the  free  navigation  of  the  river  or  the 
tide  w’ater  canal. 

JOHN  CESSNA, 

Speaker  of  the  House  of  Representatives. 
BENJAMIN  MATTHIAS, 

'  Speaker  of  the  Senate. 


LAWS  OF  PENNSYLVANIA. 

P.  L.  352,  No.  226. 

April  3,  1851. 

1  We  do  hereby  certify  that  the  bill  entitled  “An  Act  to 
authorize  Henry  Wilton  to  construct  a  dam  or  breaker  in 
the  River  Susquehanna,”  was  presented  to  the  Gov¬ 
ernor  on  the  twenty-first  day  of  March,  one  thousand 
eight  hundred  and  fifty-one,  and  was  not  returned  within 
ten  days  ( Sundays  excepted )  after  it  had  been  presented 
to  him,  wherefore  it  has,  agreeably  to  the  Constitution 
of  this  Commonwealth,  become  a  law  in  like  manner 
as  if  he  had  signed  it. 
i  WILLIAM  JACK, 

Clerk  of  the  House  of  Representatives. 

SAMUEL  W.  PEARSON, 

Clerk  of  the  Senate. 


Harrisburg,  April  3, 1851. 
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!  MARYLAND. 

Act  of  1783. 

!  CHAP.  XXIII. 

An  ACT  for  making  the  river  Susquehanna  navigable 
from  the  line  of  this  state  to  tide  water. 

ubie.  Whereas  Samuel  Hughes,  William  Augustine  Wash¬ 
ington,  Clement  Hollyday,  Nathaniel  Ramsey,  William 
i  Smith,  William  Goodwin,  Samuel  Smith,  Archibald 
I  M’Calister,  Robert  Ballard,  Thomas  Russell,  Daniel 
!  Bowley,  William  Neill,  Charles  Ridgely,  John  Eagar 
Howard,  Samuel  and  Robert  Purviance,  George  Leggett, 
Robert  Young  Stokes,  Benedict  Edward  Hall,  William 
Smith,  Aquila  Hall,  John  Churchman,  Daniel  Durbin, 
James  White  Hall,  Francis  Holland,  Gabriel  Christie, 
Ridley  and  Pringle,  Thomas  Peters,  Richard  Ridgely, 
John  Davidson,  Wallace,  Johnson  and  Muir,  Josias  Carvil 
I  Hall,  Richard  Potts,  Daniel  Hughes,  Jeremiah  Townly 
Chase,  John  Rogers,  Charles  Carroll,  of  Carrollton,  Ed¬ 
ward  Lloyd,  James  Murray,  Otho  Holland  Williams,  and 
Henry  Lee,  junior,  actuated  by  very  laudable  motives, 
have  undertaken  to  render  the  river  Susquehanna  nav¬ 
igable  from  the  line  of  this  state  to  tide  water,  and  have 
subscribed  the  sum  of  eighteen  thousand  five  hundred 
i  pounds  current  money  of  Maryland,  and  obliged  them¬ 
selves  to  raise  by  subscription  the  further  sum  of  one 
!  thousand  five  hundred  pounds  current  money  aforesaid, 
to  be  applied  to  that  purpose;  and  this  general  assembly 
!  being  strongly  impressed  with  the  general  utility  of  the 
I  said  undertaking,  and  the  beneficial  consequences  that 
will  be  derived  from  the  accomplishment  thereof  to  the 
inhabitants  of  this  state,  by  extending  the  trade  thereof; 
and  being  willing  to  give  the  said  undertakers  every 
proper  encouragement  and  support: 

ns  II.  Be  it  enacted,  by  the  General  Assembly  of  Mary- 
a  Jn‘  land,  That  the  said  Samuel  Hughes,  William  Augustine 
ra  e  ’  Washington,  Clement  Hollyday,  Nathaniel  Ramsey,  Wil¬ 
liam  Smith,  William  Goodwin,  Samuel  Smith,  Archibald 
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M’Calister,  Robert  Ballard,  Thomas  Russell,  Daniel 
Bowley,  William  Neill,  Charles  Ridgely,  John  Eagar 
Howard,  Samuel  and  Robert  Purviance,  George  Leggett, 
Robert  Young  Stokes,  Benedict  Edward  Hall,  William 
Smith,  Aquila  Hall,  John  Churchman,  Daniel  Durbin, 
James  White  Hall,  Francis  Holland,  Gabriel  Christie, 
Ridley  and  Pringle,  Thomas  Peters.  Richard  Ridgely, 
John  Davidson.  Wallace,  Johnson  and  Muir,  Josias  Carvil 
Hall.  Richard  Potts,  Daniel  Hughes,  Jeremiah  Townly 
Chase.  John  Rogers.  Charles  Carroll,  of  Carrollton,  Ed¬ 
ward  Lloyd.  James  Murray.  Otho  Holland  Williams,  and 
Henry  Lee,  junior,  be  and  they  are  hereby  incorporated 
and  made  a  body  politic,  for  the  purposes  herein  after 
declared:  and  the  said  body  politic  shall  be  known  and 
distinguished  by  the  appellation  of  "The  Proprietors  of 
the  Susquehanna  Canal;"  and  the  said  incorporate  body 
shall  be  able  and  capable  to  sue  and  be  sued,  in  and  by 
the  name  of  “The  Proprietors  of  the  Susquehanna 
Canal:”  and  shall  have  full  and  ample  power  and  au¬ 
thority  to  do.  perform  and  execute,  all  and  every  matter 
and  thing  which  any  corporation  may,  or  rightfully  can 
do,  and  shall  have  succession  for  ever,  and  to  that  end, 
and  for  perpetuating  the  said  incorporate  body,  the  heirs, 
devisees,  legal  representatives,  and  the  assignees  of  the 
individual  members  thereof,  ad  infinitum,  shall  be  and 
are  hereby  declared  to  be  members. 

i  III.  Be  it  enacted.  That  the  said  corporation  shall 
meet  on  the  third  Tuesday  in  February,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-four, 
at  Havre  de  Grace,  and  when  and  as  often  thereafter  as 
the  said  corporation  may  adjudge  convenient  and  neces¬ 
sary;  and  the  said  corporation,  or  a  majority  of  them, 
when  they  first  assemble,  shall  elect  out  of  the  mem¬ 
bers  of  the  said  corporation,  a  governor  and  three  direc¬ 
tors,  a  treasurer  and  secretary,  for  the  year. 

!  IV.  Be  it  enacted.  That  it  shall  and  may  be  lawful 
for  the  said  corporation,  or  a  majority  of  them,  to  cut 
and  take  out  a  canal  at  Love-island,  and  continue  the 
same  to  tide  water  in  Susquehanna  river,  and  make 
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the  said  canal  not  less  than  thirty  feet  wide  and  three 
feet  deep,  with  a  sufficient  number  of  locks,  large 
enough  to  admit  of  a  passage  for  boats  of  eighty  feet  keel 
and  twelve  feet  beam,  and  that  the  said  canal,  when 
completed,  shall  be  kept  in  good  repair  by  the  said  corpo¬ 
ration,  for  the  use  of  the  public. 


>xpenil 
0£  &c. 


i 
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V.  Be  it  enacted,  That  the  said  corporation  shall 
expend  the  sum  of  twenty  thousand  pounds  current 
money  of  Maryland,  in  cutting,  making  and  completing, 
the  said  canal,  with  a  sufficient  number  of  locks,  in 
manner  aforesaid,  and  that  the  said  sum  shall  be  divided 
into  twenty  shares,  and  raised  by  subscription,  but  no 
person  shall  be  allowed  to  subscribe  more  than  one  share, 
nor  less  than  one  fifth  of  a  share. 


VI.  And.  whereas  is  is  necessary  jor  the  making  the 
said  canal .  and  erecting  grist  mills  and  other  water  works 
thereon,  that  a  provision  should  be  made  for  condemn¬ 
ing  a  quantity  of  land,  not  exceeding  two  hundred  acres, 
iur-  be  it  enacted.  That  it  shall  and  may  be  lawful  for  the 
e  land,  sa^  corporation,  or  a  majority  of  them,  to  agree  with  the 
owners  of  the  lands  through  which  the  said  canal  may 
pass,  and  the  owners  of  the  lands  adjoining  thereto,  for 
the  purchase  thereof;  and  in  case  it  should  so  happen, 
that  the  corporation  and  owners  of  the  said  lands,  or 
i  any  of  them,  could  not  agree  on  the  value  of  the  same, 
that  then  it  shall  be  lawful  for  the  said  corporation  to 
apply  to  any  two  of  the  justices  of  the  peace  for  the 
county  of  Csecil,  to  cause  the  sheriff  of  said  county  to 
i  summon  a  jury  of  twelve  honest  and  lawful  men  of  his 
county,  to  meet  on  the  land  to  be  valued;  and  the  said 
j  justices  are  hereby  empowered  and  required,  on  such 
application  being  made  to  them  as  aforesaid,  to  issue 
their  warrant,  under  their  hands  and  seals,  directed 
to  the  sheriff  of  their  county,  requiring  and  command- 
i  ing  him  to  summon  twelve  honest  and  lawful  men  of 
his  bailiwick,  who  shall  stand  indifferent  between  the 
said  parties,  to  meet  on  the  land  to  be  valued,  describing 
the  same  in  their  warrant;  and  the  said  sheriff,  upon 
receiving  the  said  warrant,  shall  immediately  comply 
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therewith;  and  the  jury,  when  met  together  on  the  land, 
shall  take  the  following  oath,  or  affirmation,  to  be  ad¬ 
ministered  by  the  said  sheriff  to  each  of  them  separately, 

to  wit:  “You - do  swear,  or  solemnly  affirm,  that  you 

will  make  a  just,  true,  and  honest  valuation  of  the  land, 
and  of  all  damages  that  shall  be  sustained  by  the  pro¬ 
prietors  of  the  land  through  which  the  aforesaid  canal 
shall  pass,  by  means  of  said  canal,  ( mentioning  the  same 
as  described  in  the  warrant)  according  to  the  best  of 
your  skill  and  judgment;”  and  the  said  jury  shall  then 
proceed  to  enquire  into  and  ascertain  the  value  of  the 
said  land  and  damages,  as  aforesaid,  and  the  inquisition 
so  made  and  taken,  shall  be  signed  by  the  sheriff  and  the 
jury,  and  returned  by  the  sheriff  to  the  clerk  of  Caecil 
county  court,  and  be  by  him  filed  and  recorded  among 
the  records  of  said  court;  and  the  valuation  so  made  by 
the  jury,  shall  be  binding  and  conclusive  on  all  parties, 
and  shall  be  paid  by  the  said  corporation  to  the  owner 
of  the  land,  or  his  legal  representative,  as  a  full  recom- 
pence  therefor;  and  the  said  corporation,  on  payment  of 
the  said  money,  shall  have  as  good,  sure,  and  indefeasible 
title  in  fee  simple,  to  said  land,  as  if  the  same  had  been 
conveyed  by  the  owner  to  the  said  corporation,  and  their 
successors,  by  fine,  feossment,  deed  of  bargin  and  sale, 
or  any  other  mode  of  conveyance. 

i  VII.  Provided  always,  and  be  it  enacted  and  de¬ 
clared.  That  not  more  than  two  hundred  acres  of  land, 
in  the  whole,  shall  be  condemned  for  the  purposes  afore¬ 
said. 

VIII.  And  whereas  the  said  corporation  incur  a  very 
great  expence,  and  run  a  great  risk  of  sinking  their  sub¬ 
scription  money  in  case  the  said  scheme  should  fail,  be  it 
therefore  enacted,  That  the  said  corporation,  after  they 
have  completed  the  said  canal,  shall  have  an  exclusive 
right  thereto,  with  full  power  of  erecting  grist  mills,  and 
other  water  works,  thereon,  and  no  other  canal  shall  be 
cut,  or  the  water  drawn  off  between  the  line  of  Pennsyl¬ 
vania  and  tide  water,  to  the  injury  of  the  navigation  of 
the  said  canal,  or  the  water  works  aforesaid  erected 
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thereon,  and  that  the  said  corporation  shall  have  full 
power  and  authority  to  use  the  waters  of  the  said  river 
for  the  purpose  of  supplying  the  said  canal,  and  the 
water  works  aforesaid  erected  thereon,  with  water. 

IX.  And  be  it  enacted.  That  the  said  corporation  shall 
have  a  power  over  the  waters  of  the  said  river,  for  the 
purposes  of  supplying  their  said  canal,  and  the  water 
works  aforesaid  erected  thereon,  with  water,  and  to  ex¬ 
clude  others  from  cutting  any  other  canal  or  canals,  to 
the  injury  of  the  said  canal,  but  shall  have  no  right  to 
the  waters  of  the  said  river  for  any  other  purpose  or 
purposes  whatsoever.  Provided  always,  that  the  said 
corporation,  whenever  any  public  road  crosses  the  same, 
shall  and  are  hereby  required,  either  to  erect  a  sufficient 
bridge  across  the  said  canal,  or  to  keep  a  proper  boat  or 
boats,  for  the  purpose  of  conveying  passengers  across 
the  same,  under  the  penalty  of  five  pounds  current 
money  for  every  neglect  or  refusal;  and  that  the  said 
corporation  shall  have  power  and  authority  to  make 
such  bye-laws,  rules  and  ordinances,  as  may  appear  to 
them  most  conducive  to  the  end  proposed  by  this  act, 
and  most  proper  for  regulating  the  navigation  of  the  said 
canal;  and  the  said  corporation  shall  have  full  and  ample 
powers  and  authority  to  impose  and  set  such  tolls  and 
duties  on  all  boats,  other  vessels,  and  rafts,  which  may 
pass  up  or  down  the  said  canal,  not  exceeding  the  sum 
of  one  shilling  current  money  per  ton,  carpenters  meas¬ 
ure,  and  shall  and  may  make  such  bye-laws  and  ordi¬ 
nances  to  compel  the  payment  of  the  said  tolls  and 
duties,  so  set  and  imposed,  as  the  said  corporation  may 
think  right  and  most  effectual,  and  the  said  tolls  and 
duties  shall  become  a  perpetual  revenue  for  the  sole 
and  exclusive  benefit  of  the  said  corporation,  and  their 
successors,  for  ever. 

X.  And,  whereas  the  said  proprietors  of  the  Susque¬ 
hanna  canal  have  engaged  to  raise  and  pay  to  the  treas¬ 
urer  of  the  said  corporation  the  sums  of  money  by  them 
respectively  subscribed,  at  the  times  and  in  the  pro¬ 
portions  following,  to  wit:  One  fifth  part  on  the  first  day 
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of  April  one  thousand  seven  hundred  and  eighty-four, 
one  fifth  on  the  first  day  of  July,  one  fifth  on  the  first 
day  of  October,  one  fifth  on  the  first  day  of  January, 
and  the  remaining  fifth  on  the  first  day  of  April  one 
thousand  seven  hundred  and  eighty-five;  and  it  being 
absolutely  necessary  the  said  engagements  should  be 
punctually  complied  with,  and  that  some  summary  mode 
of  proceeding  should  be  adopted  to  enforce  payment  in 
case  of  default,  be  it  enacted.  That  it  shall  and  may  be 
lawful  for  the  said  corporation,  in  case  any  of  the  said 
proprietors  shall  neglect  to  make  the  payments  on  the 
days  stipulated  and  herein  before  mentioned,  to  write 
to  the  clerk  of  the  court  of  that  county  in  which  the 
said  defaulter  shall  reside,  and  order  the  said  clerk  to 
issue  an  attachment,  fieri  facias,  or  capias  ad  satisfacien¬ 
dum.  against  the  said  person  making  default  for  the  sum 
of  money  by  him  due  and  unpaid:  and  the  execution  so 
issued  shall  be  made  returnable  to  the  court  which  shall 
first  sit  after  the  issuing  thereof,  and  shall  be  as  valid 
and  effectual  in  law,  to  all  intents  and  purposes,  as  if 
the  same  had  issued  on  a  judgment  regularly  obtained, 
according  to  the  common  and  ordinary  course  of  pro¬ 
ceeding  in  a  court  of  law. 

XI.  Be  it  enacted.  That  the  secretary,  immediately 
after  his  appointment,  or  as  soon  thereafter  as  conven¬ 
iently  may  be.  shall  give  bond,  in  the  penalty  of  five 
hundred  pounds  current  money  aforesaid,  with  sufficient 
security,  for  the  faithful  execution  of  the  trust  reposed 
in  him.  and  shall  attend  the  meetings  of  the  said  corpora¬ 
tion.  and  of  the  governor  and  directors,  and  take  the 
following  oath  before  some  justice  of  the  peace,  “that 
he  will  well  and  faithfully  execute  the  office  of  secretary 
to  the  corporation  of  the  proprietors  of  the  Susquehanna 
canal,  and  to  the  governor  and  directors  thereof,”  and 
keep  a  fair  record  of  all  their  proceedings,  which  he  shall 
lay  before  the  corporation  at  each  meeting,  with  an 
account  of  all  expenditures:  and  that  the  treasurer  shall 
give  bond,  in  the  penalty  of  four  thousand  pounds  cur¬ 
rent  money,  to  discharge  the  trust  commited  to  him  by 
the  said  corporation. 
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XII.  Be  it  enacted.  That  the  said  corporation  shall 
meet  once  in  every  three  months  for  the  first  year,  and 
oftener  if  it  shall  be  necessary,  at  all  which  meetings 
the  governor  for  the  time  being  shall  preside;  and  all 
laws  and  regulations  shall  be  determined  by  a  majority 
of  votes;  and  the  holder  or  holders  of  each  share  shall 
have  only  one  vote,  which  may  be  given  by  proxy,  au¬ 
thorised  by  writing,  signed  and  sealed  by  the  holder 
or  holders  of  such  share,  and  lodged  with  the  secretary 
previous  to  the  receiving  the  vote. 

XIII.  Be  it  enacted.  That  the  persons  who  shall  here¬ 
after  become  subscribers  to  make  up  the  sum  of  twenty 
thousand  pounds  current  money  as  aforesaid,  shall  be¬ 
come  members  of  the  said  corporation,  and  shall  be 
entitled  to  the  same  rights  and  privileges  as  if  they  had 
originally  subscribed  and  had  been  named  in  this  act. 

XIV.  Be  it  enacted,  That  where  there  shall  not  ap¬ 
pear  property  for  the  payment  of  the  stipulated  quota 
of  any  subscriber,  in  the  county  within  the  state  where 
the  party  resides,  that  then  and  in  that  case  the  party 
shall  forfeit  his  share,  or  part  of  a  share,  in  the  said 
company,  if  he  neglects  payment  one  month  after  it 
becomes  due;  and  in  case  the  subscriber,  or  his  assignee, 
shall  reside  out  of  this  state,  he  shall  forfeit  his  whole 
share,  either  on  subscription  or  assignment,  and  every 
right,  title  and  authority,  derived  under  this  act,  if  he 
shall  neglect  or  refuse  to  pay  to  the  governor,  or  director 
of  the  company,  such  share  so  due  as  aforesaid. 

XV.  Be  it  enacted.  That  the  persons  incorporated 
by  this  act  shall  begin  the  canal  at  or  near  Love-island, 
on  or  before  the  first  day  of  October  next,  and  carry  on 
the  same  with  diligence  till  it  reaches  tide  water,  and 
fully  complete  the  canal,  according  to  the  directions  of 
this  act,  within  seven  years,  and  on  failure  or  neglect 
to  perform  the  same  within  the  time  aforesaid,  this  act 
to  be  null,  void,  and  of  no  effect. 
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XVI.  Be  it  enacted,.  That  the  owners  of  lands  through 
which  the  canal  may  pass,  shall  have  full  liberty  to 
become  subscribers  for  making  the  said  canal,  at  any 
time  before  the  first  day  of  June  next,  provided  such 
application  be  made  before  the  subscriptions  be  filled 
up  and  completed. 


Act  of  1784. 

CHAP.  LXVI. 

A  Supplement  to  the  act  for  making  the  river  Susque¬ 
hanna  navigable  from  the  line  of  this  state  to  tide  water. 

Whereas  it  is  necessary  to  ascertain  with  precision 
the  tolls  to  be  received  by  the  proprietors  of  the  Susque¬ 
hanna  canal,  and  to  adjust  them  in  such  manner  as  that 
they  may  be  proportionate  to  the  comparative  value  of 
the  commodities  which  shall  be  transported  through  the 
said  canal:  and  whereas  the  said  corporations  have  al¬ 
ready  made  a  considerable  progress  in  the  said  under¬ 
taking,  and  are  prosecuting  the  same  with  great  activity, 
and  this  assembly  being  willing  and  desirous  to  give 
every  proper  encouragement  to  induce  them  to  continue 
their  exertions,  from  a  firm  conviction  that  the  accom¬ 
plishment  thereof  will  extend  the  commerce  of  the  state, 
and  be  of  general  utility  and  advantage; 

II.  Be  it  enacted,  by  the  General  Assembly  of  Mary¬ 
land,  That  the  said  canal,  locks,  and  other  works,  with 
their  profits  and  advantages  respectively,  shall  be  and 
the  same  are  hereby  vested  in  the  proprietors  of  the 
Susquehanna  canal,  their  heirs,  successors  and  assigns, 
for  ever,  as  tenants  in  common,  according  to  their  re¬ 
spective  shares,  and  the  same  shall  be  deemed  real  estate, 
and  shall  not  be  subject  or  liable  to  pay  any  tax,  im¬ 
position,  duty  or  assessment,  whatsoever;  and  that  it 
shall  and  may  be  lawful  for  the  said  corporation,  at  all 
times  for  ever  hereafter,  to  demand  and  receive,  at  such 
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place  or  places  on  the  said  canal  as  they  shall  hereafter 
adjudge  and  determine  to  be  most  convenient,  for  all 
merchandise  and  commodities  transported  through  the 
said  canal,  such  tolls  as  are  mentioned  and  enumerated 
in  the  following  table  of  rates;  that  is  to  say;  provided 
always,  that  such  exemption  from  taxation  shall  extend 
to  such  works  as  relate  merely  to,  and  are  necessary  for, 
the  navigation  of  said  canal. 

Every  pipe  or  hogshead  of  wine,  containing 


more  than  sixty-five  gallons  3  0 

Every  hogshead  of  rum  or  other  spirits,  2  6 

Every  hogshead  of  tobacco,  .  2  0 


Every  cask  between  sixty-five  and  thirty-five 
gallons,  one  half  of  a  pipe  or  hogshead;  bar¬ 
rels,  one  fourth  part;  and  smaller  casks  or  kegs 
in  proportion,  according  to  the  quality  and 
quantity  of  their  contents  of  wine  or  spirits 
For  casks  of  linseed  oil  the  same  as  spirits, 

Every  bushel  of  wheat,  peas,  beans,  or  flax-seed,  0  1 
Every  bushel  of  Indian  corn  or  other  grain,  or 


salt, .  0  QVz 

Every  barrel  of  pork,  .  1  0 

Every  barrel  of  beef, .  0  8 

Every  barrel  of  flour,  .  0  4 

Every  ton  of  hemp,  flax,  pot-ash,  bar  or  man¬ 
ufactured  iron, .  4  0 

Every  ton  of  pig-iron  or  castings,  1  8 

Every  ton  of  copper,  lead,  or  other  ore,  other 

than  iron  ore,  .  4  0 

Every  ton  of  stone,  or  iron  ore,  0  10 

Every  hundred  bushels  of  lime,  2  6 

Every  chaldron  of  coals,  .  0  10 

Every  hundred  pipe  staves,  .  0  4t£ 

Every  hundred  hogshead  staves,  or  pipe  or 

hogshead  heading,  .  0  3 

Every  hundred  barrel  staves,  or  barrel  heading,  0  2 

Every  hundred  cubic  feet  of  plank  or  scantling,  1  8 

Every  hundred  cubic  feet  of  other  timber,  0  11 
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Every  gross  hundred  weight  of  all  other  com¬ 
modities  or  packages,  0  3 

And  every  empty  boat,  or  vessel  which  has  not 
commodities  on  board  to  yield  so  much,  except 
an  empty  boat  or  vessel  returning,  whose  load 
has  already  paid  the  toll  aforesaid,  in  which 
case  she  is  to  repass  toll  free,  5  0 

Which  tolls  are  rated  in  current  money,  and  may  be 
discharged  in  foreign  gold  or  silver  coin  of  the  present 


fineness,  at  the  following  rates,  to  wit: 

Spanish  milled  piece  of  eight,  or  dollar,  0  7  6 

Other  coined  Spanish  silver  of  equal  fineness, 
per  ounce,  0  8  6 

English  milled  crowns,  0  8  4 

F rench  silver  crowns,  0  8  4 

Joannes,  weighing  eighteen  pennyweight,  6  0  0 

Half  Joannes,  weighing  nine  pennyweight.  3  0  0 

Moidores.  weighing  six  pennyweight  eighteen 
grains,  2  5  0 

English  guineas,  weighing  five  pennyweight  six 
grains.  1  15  0 

French  ditto,  weighing  five  ditto  five  grains,  1  14  6 

Doubloons,  weighing  seventeen  pennyweight,  5  12  0 

Spanish  pistoles,  weighing  four  pennyweight 

six  grains.  .  18  0 

French  milled  pistoles,  weighing  four  penny¬ 
weight  and  four  grains,  17  6 

Arabian  chequins.  weighing  two  pennyweight 
three  grains,  0  13  9 

Other  gold  coin  (German  excepted)  by  the 
pennyweight,  .  0  6  8 


But  if  any  of  the  coin  aforesaid  should  hereafter  be 
rendered  less  valuable  than  they  are  at  present,  either 
by  lessening  their  weight,  or  therewith  adding  a  greater 
quantity  of  allay  than  is  in  them  respectively  at  present, 
then  so  much  of  any  of  the  said  coins,  the  value  of  which 
is  so  reduced,  to  be  received  for  the  tolls  aforesaid,  as 
is  equal  in  value  to  the  said  coins  in  their  present  state 


93 


of  fineness  and  weight,  shall  be  payable  for  the  said 
i  tolls  at  their  reduced  value  only. 

mak>n  ***•  And  BE  IT  enacted,  That  it  shall  and  may  be  law- 
“vs/  ful  for  the  said  corporation  to  make  such  bye-laws  and 
ordinances,  to  compel  the  payment  of  the  said  tolls  and 
duties  so  set  and  imposed,  as  the  said  corporation  may 
think  right  and  most  effectual,  and  the  said  tolls  and 
duties  shall  become  a  perpetual  revenue,  for  the  sole  and 
exclusive  benefit  of  the  said  corporation  and  their  suc¬ 
cessors.  for  ever. 

of  an  iv.  And  be  it  enacted.  That  so  much  of  the  clause 
d.j  in  the  said  act  to  which  this  is  a  supplement,  as  em¬ 
powers  the  said  corporation  to  impose  and  set  such  tolls 
and  duties  on  all  boats,  other  vessels  and  rafts,  which 
may  pass  up  or  down  the  said  canal,  not  exceeding  the 
sum  of  one  shilling  current  money  per  ton.  carpenters 
measure,  be  and  it  is  hereby  repealed. 

w  may  y.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
cl.  &c.  for  each  of  the  said  proprietors  to  transfer  his  share  or 
shares,  part  or  parts  of  shares,  by  deed  executed  before, 
and  attested  by,  two  witnesses,  which  said  deed  shall  be 
.  lodged  with  the  secretary  of  the  said  corporation  within 
i  three  months  after  the  date  thereof,  otherwise  it  shall 
be  void;  and  the  secretary  of  the  said  corporation  shall, 
and  he  is  hereby  directed,  to  enter  the  said  deed  among 
the  records  of  the  said  corporation  within  twenty  days 
after  receiving  the  same,  under  the  penalty  of  ten 
i  pounds  current  money,  to  be  recovered  in  the  same  man- 
i  ner  as  the  subscription  money  of  the  proprietors  of  the 
■  Susquehanna  canal  can  be  recovered  by  the  act  to  which 
this  is  a  supplement;  and  to  ascertain  the  time  of  receiv¬ 
ing  the  said  deed,  the  said  secretary  is  hereby  directed 
,  to  endorse  the  same  on  the  said  deed,  under  the  penalty 
of  one  hundred  pounds  current  money,  to  be  recovered 
as  aforesaid;  and  it  shall  not  be  lawful  for  any  pro¬ 
prietor  to  make  any  transfer  of  his  share  or  shares,  part 
or  parts  thereof,  otherwise,  except  it  be  by  devise,  which 
shall  be  exhibited  to  the  said  secretary,  and  registered 
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by  him  among  the  records  of  the  said  corporation,  within 
twenty  days  after  receiving  the  same,  the  time  of  receiv¬ 
ing  the  said  exhibit  to  be  endorsed  by  the  said  secretary 
on  the  same,  under  the  penalty  of  one  hundred  pounds 
current  money,  to  be  recovered  as  aforesaid,  and  the 
devisee  or  devisees,  before  they  shall  be  entitled  to 
receive  any  benefit  or  advantage  under  the  devise,  shall 
exhibit  the  same  to  the  said  secretary;  provided  always, 
that  no  share  or  part  thereof  shall  at  any  time  be  sold, 
conveyed,  transferred,  or  held  in  trust,  for  the  use  and 
benefit  or  in  the  name  of  another,  whereby  the  said 
corporation,  or  any  of  the  members  thereof,  shall  or  may 
be  challenged  or  made  to  answer  concerning  any  such 
trust,  but  that  every  person  appearing  as  aforesaid  to 
be  a  proprietor,  shall,  as  to  the  others  of  the  said  com¬ 
pany.  be  to  every  intent  taken  absolutely  as  such,  but 
as  between  any  trustee  and  the  person  for  whose  benefit 
any  trust  shall  be  created,  the  common  remedy  may  be 
pursued. 


Act  of  1790. 

CHAP.  XXXVI. 

An  ACT  to  allow  the  proprietors  of  the  Susquehanna 
canal  a  further  time  to  complete  the  same ,  and  to  extend 
1  the  number  of  shares  to  thirty  shares. 

Whereas  by  an  act  of  assembly,  made  and  passed  at 
November  session,  seventeen  hundred  and  eighty-three, 
entitled.  An  act  for  making  the  river  Susquehanna  navi¬ 
gable  from  the  line  of  this  state  to  tide  water,  it  was, 
among  other  things,  enacted,  that  the  persons  incorpo¬ 
rated  by  the  said  act  should  begin  the  canal  on  or  before 
the  first  day  of  October  then  next  following,  and  fully 
complete  the  same,  according  to  the  directions  of  the 
said  act,  within  seven  years,  and  on  failure  or  neglect 
to  perform  the  same  within  the  term  aforesaid,  the  said 
act  should  be  null  and  void,  and  of  no  effect:  and 
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whereas  the  said  canal  hath  been  begun,  and  progress 
made  therein,  and  the  same  is  not  yet  fully  completed, 
and  this  general  assembly  being  desirous  of  allowing 
the  proprietors  of  said  canal  a  further  time  for  com¬ 
pleting  the  same; 


THEREFORE, 
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II.  Be  it  enacted,  by  the  General  Assembly  oj  Mary¬ 
land.  That  the  proprietors  of  the  said  canal,  and  their 
successors,  shall  be  and  are  hereby  allowed  till  the  first 
day  of  October,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-eight,  to  complete  the  said 
canal,  and  if  the  said  canal  shall  be  completed  and  fin¬ 
ished  on  or  before  the  said  first  day  of  October,  seventeen 
hundred  and  ninety-eight,  then  and  in  that  case  the 
proprietors  of  the  said  canal,  and  their  successors,  shall 
be  entitled  to  all  the  privileges,  benefits  and  advantages, 
prescribed  and  enumerated  in  the  said  act  for  making 
the  river  Susquehanna  navigable,  and  the  supplement 
thereto,  as  fully  and  effectually  as  if  the  said  canal  had 
been  completed  within  the  time  limited  by  the  said 
original  act. 

III.  And  be  it  enacted.  That  the  said  corporation  shall 
have  full  power  and  authority  to  increase  their  number 
of  shares  to  the  amount  of  thirty. 

IV.  And  be  it  enacted.  That  any  alien,  foreigner  or 
foreigners,  may  purchase  in  and  hold  a  share  or  shares 
in  the  said  corporation,  in  as  full  and  ample  a  manner 
as  if  he  or  they  were  citizens  of  the  state  of  Maryland 
at  the  time  of  making  such  purchase,  and  may  continue 
to  hold  the  same,  notwithstanding  his  or  their  residence 
in  a  foreign  country. 
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Act  of  1795. 

CHAP.  LXIII. 

An  ACT  for  making  an  addition  to  the  town  of  Havre- 
de-Grace.  arid  to  improve  the  navigation  of  the  river 
Susquehanna .  and  for  other  purposes. 

Whereas  it  has  been  represented  to  this  general  as¬ 
sembly,  by  the  memorial  of  James  Wilson,  Samuel 
Hughes,  Gabriel  Christie,  Mark  Pringle,  Gideon  Denison, 
John  Hall  and  John  Lee  Gibson,  in  behalf  of  themselves, 
and  others,  that  at  a  meeting  of  a  number  of  gentlemen 
from  the  counties  of  Cumberland.  Lancaster,  York, 
Dauphin,  Mifflin,  Huntingdon  and  Northumberland,  in 
the  state  of  Pennsylvania,  and  from  the  counties  of 
Caecil  and  Harford  in  Maryland,  held  at  Harrisburgh, 
on  the  twelfth  day  of  August  last,  resolutions  were  en¬ 
tered  into  for  the  purpose  of  removing  the  obstructions 
and  improving  the  navigation  of  the  bed  of  the  river 
Susquehanna,  and  that  exertions  to  effect  the  purport  of 
said  resolutions  are  now  making,  and  that  it  will  be 
greatly  forwarded  and  promoted  by  a  lottery,  sanctioned 
by  the  legislature,  for  raising  the  sum  of  fifty  thousand 
dollars,  therefore  praying  that  a  lottery  for  raising  the 
above  sum,  for  the  above  purpose,  may  be  allowed :  and 
whereas  it  is  further  represented  by  the  said  memori¬ 
alists,  that  they  are  possessed  of  parts  of  two  tracts  of 
land,  called  Convenience  and  Brothers  Lot,  adjoining 
the  said  town  of  Havre-de-Grace,  which  they  are  de¬ 
sirous  of  laying  out  into  lots,  and  annexing  the  same  to 
the  said  town;  and  the  general  assembly,  considering 
that  the  objects  embraced  by  the  said  memorial  are 
right,  reasonable,  and  of  great  public  utility; 

therefore, 

II.  Be  it  enacted,  by  the  General  Assembly  of  Mary¬ 
land.  That  the  commissioners  of  the  town  of  Havre-de- 
Grace,  in  Harford  county,  or  the  major  part  of  them,  be 
authorized  and  required,  at  any  time  before  the  first  day 
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of  June  next,  to  cause  the  aforesaid  two  tracts  or  parcels 
of  land  to  be  surveyed  and  laid  out  into  lots,  streets, 
i  lanes  and  alleys,  at  the  cost  and  expence  of  the  said 
James  Wilson,  Samuel  Hughes,  Gabriel  Christie,  Mark 
Pringle,  Gideon  Denison,  John  Hall  and  John  Lee  Gib¬ 
son,  in  such  manner  as  to  the  said  commissioners,  or  a 
major  part  of  them,  shall  seem  convenient  and  proper. 

a  plot  nx.  Be  it  enacted.  That  the  commissioners  aforesaid, 

i  ni«i  tie  7 

,  ’  or  a  major  part  of  them,  shall,  on  or  before  the  said  first 

,  day  of  June  next,  cause  a  correct  and  accurate  survey 
and  plot  to  be  made  of  the  said  land,  and  of  all  the  lots, 
streets,  lanes  and  alleys,  which  shall  be  laid  out  in  virtue 
of  this  act,  and  the  said  plot  shall  be  recorded  among  the 
records  of  said  county  as  soon  as  conveniently  may  be 
j  thereafter,  there  to  remain  as  evidence  of  the  boundaries, 
situation  and  location,  of  the  said  lots,  and  of  the  said 
streets,  lanes  and  alleys,  which  said  streets,  lanes  and 
alleys,  hereafter  to  be  laid  out  in  pursuance  of  this  act. 

1  ,  shall  be  highways,  and  shall  be  so  deemed  and  taken 

to  all  intents  and  purposes  whatsoever;  and  wrhen  the 
t  ,  same  shall  be  done,  the  said  land,  so  surveyed  and  laid 
out,  shall  be,  and  is  hereby  declared  to  be,  part  of  the 
town  of  Havre-de-Grace,  as  fully  and  amply  as  if  in¬ 
cluded  originally  therein,  and  shall  have  the  same  im- 
,  munities  and  privileges  as  the  rest  of  the  said  town  now 
I  has,  or  by  former  laws  ought  to  have,  saving  to  the  state 
of  Maryland,  and  all  bodies  politic  and  corporate,  and 
all  persons  not  mentioned  in  this  act,  their  several  and 
respective  rights. 

Ison,  IV.  And  be  it  enacted.  That  the  aforesaid  James 
Wilson,  Samuel  Hughes,  Gabriel  Christie,  Gideon  Den- 
|  ison,  John  Hall  and  John  Lee  Gibson,  or  a  majority  of 
ae.  &c.  them,  be  and  they  are  hereby  authorised  and  required  to 
propose  and  carry  into  effect  any  scheme  of  a  lottery, 
i  for  the  purpose  of  raising  a  sum  of  money  not  exceeding 
i  fifty  thousand  dollars,  and  to  dispose  of  the  tickets  in 

i  such  lottery,  and  to  make  all  necessary  arrangements 

and  regulations  respecting  the  manner  and  time  of  draw- 
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ing  and  completing  the  same;  provided,  that  before  the 
sale  shall  be  made  of  any  ticket  in  virtue  of  this  author¬ 
ity,  the  said  James  Wilson,  Samuel  Hughes,  Gabriel 
Christie,  Gideon  Denison,  John  Hall  and  John  Lee  Gib¬ 
son,  or  such  majority  of  them  as  shall  undertake  to  act, 
shall  give  bond  to  the  state,  with  good  and  sufficient 
security,  to  be  approved  of  by  the  chief  justice,  or  one 
of  the  associate  justices,  of  Harford  county  court,  in  the 
penalty  of  forty  thousand  pounds  current  money,  for 
the  faithful  payment  in  the  first  place  of  all  expences 
incurred  in  conducting  the  said  lottery,  and  the  pay¬ 
ment  of  all  the  fortunate  adventurers  therein,  and  for 
the  faithful  payment  and  application  of  all  monies  by 
them,  or  any  of  them,  received  in  the  execution  of  the 
authority  above  communicated,  to  such  objects  and  pur¬ 
poses  as  by  this  act  are  prescribed,  which  bond  shall 
be  lodged  in  the  general  court,  and  there  recorded,  and 
upon  such  bond,  or  an  office  copy  thereof,  suit  or  suits 
may  be  instituted  against  the  obligors  therein,  or  any 
of  them,  or  their  or  any  of  their  legal  representatives, 
for  any  breach  of  or  non-compliance  with  the  condition 
of  the  same. 

i  V.  And  be  it  enacted,  That  the  product  and  produce 
Of  the  said  lottery,  after  first  paying  the  expences  of 
drawing  the  same,  and  the  fortunate  adventurers,  shall 
be  paid,  within  four  months  after  the  drawing  of  the 
said  lottery,  into  the  hands  of  Ephraim  Blaine,  Robert 
Whitehill  and  John  Bratton,  of  Pennsylvania,  and  George 
Gale  and  Samuel  Hughes,  of  the  state  of  Maryland,  who 
shall  give  bond  to  the  state  of  Maryland,  in  the  penalty 
of  forty  thousand  pounds  current  money,  before  they 
shall  receive  the  same,  before  the  chief  judge,  or  one 
of  the  associate  justices,  of  Harford  county,  whose  duty 
it  shall  be  to  lodge  the  said  bond  in  the  office  of  the 
general  court  of  the  western  shore,  to  be  there  recorded 
and  safely  kept,  and  which  bond  shall  be  conditioned  to 
be  void  if  the  said  Ephraim  Blaine,  Robert  Whitehill, 
John  Bratton,  George  Gale  and  Samuel  Hughes,  or  a 
majority  of  them,  shall  faithfully  apply  the  said  money 
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towards  the  opening  the  navigation  of  the  bed  of  the 
said  river,  in  such  manner  as  they  shall  think  most  ex¬ 
pedient,  and  that  no  part  thereof  shall  be  applied  to  the 
opening  or  improving  the  canal  of  the  proprietors  of 
the  Susquehanna  canal. 


Act  of  1797. 

CHAP.  XCIX. 

An  additional  supplement  to  the  act,  entitled,  An  act 
for  making  the  river  Susquehanna  navigable  from  the 
line  of  this  state  to  tide  water. 

Whereas  it  hath  been  represented  to  this  general  as¬ 
sembly,  by  the  proprietors  of  the  Susquehanna  canal, 
that  at  a  meeting  of  the  said  corporation  in  the  month 
of  March  last,  an  ordinance  was  passed,  empowering 
the  governor  and  directors  of  the  said  corporation  for  the 
time  being  to  open  a  subscription  for  ten  additional 
shares,  of  one  thousand  pounds  each  share,  and  ordaining 
that  the  subscribers  of  the  said  additional  shares  shall 
have  all  the  rights,  privileges  and  benefits,  to  which  the 
original  subscribers  of  shares  are  entitled  by  the  [sic]  of 
incorporation:  and  whereas  the  said  corporation  have 
prayed  that  the  said  ordinance,  and  the  subscriptions 
made  and  to  be  made  in  pursuance  thereof,  may  have 
the  sanction  of  this  general  assembly; 

therefore, 

II.  Be  it  enacted,  by  the  General  Assembly  of  Mary¬ 
land,  That  the  said  ordinance,  made  as  aforesaid  by  the 
said  corporation,  be  and  the  same  is  hereby  declared  to 
be  ratified  and  confirmed,  to  every  intent  and  purpose, 
as  fully  and  effectually  as  if  the  said  corporation,  at  the 
time  of  passing  the  same,  had  been  competent  to  the 
making  thereof;  and  the  several  subscribers  of  the  said 
ten  additional  shares,  or  of  any  part  thereof,  are  and 
shall  be  members  of  the  said  corporation,  and  shall  be 
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respectively  vested  with  all  the  rights,  privileges  and 
advantages,  of  original  subscribers,  in  as  full  and  bene¬ 
ficial  a  manner,  to  all  intents  and  purposes  whatsoever, 
as  if  they  had  been  particularly  and  severally  named 
in  the  original  law  to  which  this  is  a  supplement. 

1  III.  And  be  it  enacted.  That  the  time  prescribed  for 
the  completing  of  the  said  canal,  mentioned  in  the  said 
original  act,  shall  be  and  hereby  is  extended  until  the 
first  day  of  December,  in  the  year  of  our  Lord  eighteen 
hundred  and  five,  and  the  said  corporation,  and  their 
successors,  shall  be  and  they  are  hereby  allowed  until 
the  said  day  to  complete  the  said  canal;  and  if  the  said 
canal  shall  be  completed  and  finished  on  or  before  the 
said  first  day  of  December,  eighteen  hundred  and  five, 
then  and  in  such  case  the  said  corporation,  and  their  suc¬ 
cessors,  shall  be  entitled  to  all  the  rights,  privileges, 
benefits  and  advantages,  mentioned  and  enumerated  in 
the  said  original  act,  and  the  supplements  thereto,  as 
fully  and  effectually  as  if  the  said  canal  had  been  com¬ 
pleted  within  the  time  limited  by  the  said  original  act. 

IV.  And  be  it  enacted.  That  the  bed  of  the  river 
Susquehanna,  from  the  Maryland  line  to  tide  water, 
Shall  be  considered  a  public  highway,  free  for  any  per¬ 
son  or  persons  whatever  to  work  thereon  in  clearing  the 
obstructions  to  its  navigation;  provided  always,  that 
nothing  herein  shall  be  taken  or  considered  to  permit 
any  person  or  persons  whatsoever  to  do  any  act  repug¬ 
nant  to  the  power  given  by  law  to  the  said  corporation 
over  the  waters  of  said  river,  so  far  as  the  same  may  be 
necessary  for  the  purpose  of  supplying  the  said  canal, 
and  the  waterworks  thereon,  or  repugnant  to  the  power 
given  by  law  of  excluding  others  from  cutting  any  other 
canal  or  canals  along  the  side,  without  the  margin  of 
the  said  river,  to  the  injury  of  the  said  canal. 
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Act  of  1799. 

CHAP.  XVI. 

An  ACT  to  incorporate  a  company  for  the  purpose  of 
cutting  and  making  a  canal  between  the  river  Delaware 
and  the  Chesapeake  bay. 

Whereas  the  opening  of  the  communication  between 
the  bay  of  Chesapeake  and  the  river  Delaware,  by  means 
of  a  canal,  will  be  attended  with  very  beneficial  effects 
to  those  parts  of  the  state  of  Maryland  that  lie  on  the 
bay  of  Chesapeake,  and  on  the  waters  that  empty  them¬ 
selves  into  the  said  bay,  as  also  to  the  agricultural  inter¬ 
est  thereof  in  general,  and  many  persons  are  willing 
to  subscribe  large  sums  of  money  to  effect  so  useful  a 
work,  and  it  being  just  and  proper  that  they,  their  heirs 
and  assigns,  should  be  empowered  to  receive  reasonable 
tolls  for  ever  as  a  compensation  for  the  money  advanced 
by  them  in  carrying  the  work  into  execution,  and  the 
risk  they  incur, 

II.  Be  it  enacted,  by  the  General  Assembly  of  Mary¬ 
land,  That  it  shall  be  lawful  to  open  books  for  receiving 
and  entering  subscriptions  to  the  amount  of  five  hundred 
thousand  dollars,  in  shares  of  two  hundred  dollars  each 
share,  for  the  cutting  said  canal,  and  perfecting  the  navi¬ 
gation  thereof,  under  the  management  of  Tobias  Rudolph 
and  William  Alexander,  at  Elkton,  in  Cecil  county, 
doctor  William  Matthews  and  Samuel  Davis,  at  the  head 
of  Sassafras,  in  Kent  county,  Richard  Tilghman,  4th, 
and  William  Barroll,  at  Chester-town,  in  Kent  county, 
Richard  Tilghman  Earle  and  James  Clayland,  junior,  at 
Centre-Ville,  in  Queene-Anne’s  county,  and  James  Earle, 
junior  and  Owen  Kennard,  at  Easton,  in  Talbot  county, 
and  under  the  management  of  such  persons,  and  at  such 
places  in  Delaware  and  Pennsylvania,  as  shall  be  ap¬ 
pointed  by  acts  of  the  legislatures  of  those  states;  that 
the  said  books  shall  be  opened  on  the  first  day  of  March, 
eighteen  hundred,  and  shall  continue  open  for  this  pur¬ 
pose  until  the  first  day  of  March,  eighteen  hundred  and 
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one,  and  on  the  first  day  of  May  thereafter  there  shall 
be  a  general  meeting  of  the  subscribers  at  the  town  of 
Wilmington,  in  the  state  of  Delaware,  of  which  meeting 
notice  shall  be  given  by  the  said  managers,  or  any  four 
of  them,  in  some  of  the  Maryland,  Delaware  and  Penn¬ 
sylvania  news-papers,  at  least  thirty  days  before  the  said 
meeting;  provided,  that  if  the  same  time  of  receiving 
subscriptions,  and  of  meeting,  should  not  be  appointed 
by  all  the  said  states,  then  there  shall  be  a  meeting  of 
the  subscribers;  at  the  time  by  them  appointed,  at  the 
place  aforesaid,  notice  whereof  to  be  given  as  afore¬ 
said;  and  the  subscriptions  made  at  the  times  and  places 
appointed  by  the  states  of  Delaware  and  Pennsylvania 
shall  then  be  received,  and  such  meeting  may  and  shall 
be  continued  from  day  to  day  until  the  business  is  fin¬ 
ished;  and  the  acting  managers,  at  the  time  and  place 
aforesaid,  shall  lay  before  such  of  the  subscribers  as 
shall  meet  according  to  the  said  notice,  the  books  by 
them  respectively  kept,  containing  the  state  of  the  said 
subscriptions,  and  if  one  half  of  the  capital  sum  afore¬ 
said  should,  upon  examination,  appear  not  to  have  been 
subscribed,  then  the  said  managers,  at  the  said  meeting, 
are  empowered  to  take  and  receive  subscriptions  to  make 
up  the  deficiency;  and  a  just  and  true  list  of  all  the  sub¬ 
scribers,  with  the  sums  subscribed  by  each,  shall  be 
made  out  and  returned  by  the  said  managers,  or  any 
four  or  more  of  them,  under  their  hands,  to  the  general 
court  for  the  eastern  and  western  shores  of  Maryland,  and 
the  supreme  courts  of  Delaware  and  Pennsylvania,  to 
be  there  kept  and  recorded;  and  in  case  more  than  five 
hundred  thousand  dollars  shall  be  subscribed,  then  the 
same  shall  be  reduced  to  that  sum  by  the  said  managers, 
or  a  majority  of  them,  by  beginning  at,  and  striking  off  a 
share  from,  the  largest  subscription  or  subscriptions, 
and  continuing  to  strike  off  a  share  from  all  subscriptions 
under  the  largest,  and  above  one  share,  until  the  sum 
is  reduced  to  the  capital  of  five  hundred  thousand  dol¬ 
lars,  or  until  a  share  is  taken  from  all  subscriptions  above 
one  share,  and  lots  shall  be  drawn  between  subscribers 
of  equal  sums,  to  determine  the  numbers  in  which  such 
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i  subscribers  shall  stand  on  a  list  to  be  made  for  striking 

I  off  as  aforesaid;  and  if  the  sum  subscribed  is  reduced  to 

the  capital  aforesaid,  or  all  the  subscriptions  are  reduced 
to  one  share,  and  if  there  still  is  an  excess,  then  lots  to 
be  drawn  to  determine  the  subscribers  who  are  to  be 
excluded,  to  reduce  the  subscriptions  to  the  capital  afore¬ 
said,  which  striking  off  shall  be  certified  in  the  list  afore¬ 
said;  and  no  person  shall  subscribe  less  than  one  whole 
,  share;  provided,  that  unless  two  hundred  and  fifty  thou¬ 
sand  dollars  of  said  capital  shall  be  subscribed  as  afore- 
i  said,  all  subscriptions  made  in  consequence  of  this  act 
shall  be  void,  and  in  case  two  hundred  and  fifty  thousand 
dollars,  and  less  than  the  whole  of  said  capital,  shall  be 
i  subscribed  as  aforesaid,  then  the  president  and  directors 
i  appointed  as  herein  after  mentioned,  are  hereby  em¬ 
powered  and  directed  to  take  and  receive  the  subscrip¬ 
tions  which  shall  be  first  offered,  in  whole  shares  as 
aforesaid,  until  the  deficiency  shall  be  made  up,  a  certi- 
i  ficate  of  which  additional  subscriptions  shall  be  made, 
i  under  the  hands  of  the  president  and  directors  for  the 
!  time  being,  or  of  a  majority  of  them,  and  returned  to,  and 
recorded  in,  the  courts  herein  before  mentioned. 

tecribers  III.  And  be  it  enacted,  That  in  case  one  half  of  the 
JrP°cr*  said  capital,  or  a  greater  sum,  shall  be  subscribed  as 
aforesaid,  the  said  subscribers,  and  their  heirs  and  as¬ 
signs,  from  the  time  of  their  said  first  meeting,  shall  be, 
and  are  hereby  declared  to  be,  incorporated,  by  the  name 
of  The  Chesapeake  and  Delaware  Canal  Company,  and 
i  may  have  perpetual  succession,  and  sue  and  be  sued, 
as  such,  and  such  of  the  said  subscribers  as  shall  be 
present  at  the  said  meeting,  or  a  majority  of  them,  are 
[  i  hereby  empowered  and  required  to  elect  a  president  and 
nine  directors,  for  conducting,  directing  and  completing, 
said  canal,  and  managing  the  business  of  the  said  com¬ 
pany,  for  and  during  such  time,  not  exceeding  five  years, 
as  the  said  subscribers,  or  a  majority  of  them,  shall  think 
i  proper;  and  every  subscriber  shall  be  allowed  one  vote 

!  for  every  share  not  exceeding  five  shares,  and  one  vote 

for  every  three  shares  above  ten,  held  by  him  or  her  in 
►  !  the  said  company;  and  any  stockholder,  by  writing  under 
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his  or  her  hand  and  seal,  executed  in  the  presence  of 
two  witnesses,  may  depute  any  other  member  or  stock¬ 
holder  to  vote  and  act  as  his  or  her  proxy  at  any  general 
meeting. 

IV.  And  be  it  enacted.  That  the  said  president  and 
directors  so  elected,  and  their  successors,  or  a  majority 
of  them  assembled,  shall  have  full  powTer  and  authority 
to  agree  with  any  person  or  persons,  on  behalf  of  the  said 
company,  to  cut  such  canals,  and  erect  such  locks,  and 
perform  such  other  w’orks.  as  they  shall  judge  necessary 
for  opening,  improving  and  extending,  the  navigation 
between  the  bay  of  Chesapeake  and  the  river  Delaware, 
and  carrying  on  the  same  from  place  to  place,  and  from 
time  to  time,  and  upon  such  terms  and  in  such  manner, 
as  they  shall  think  fit,  and  out  of  the  money  arising  from 
the  subscriptions  and  the  tolls,  and  other  aids  herein 
after  given,  to  pay  for  the  same,  and  to  repair  and  keep 
in  order  the  said  canals,  locks,  and  other  works  necessary 
thereto,  and  to  defray  all  incidental  charges;  and  also  to 
appoint  a  treasurer,  clerk,  and  such  other  officers,  toll- 
gatherers,  managers  and  servants,  as  they  shall  judge 
requisite,  and  to  agree  for  and  settle  their  respective 
\Vages  or  allowances,  and  settle,  pass  and  sign,  their 
accounts,  and  also  to  make  and  establish  rules  of  pro¬ 
ceeding,  and  to  transact  all  the  other  business  and  con¬ 
cerns  of  the  said  company,  in  and  during  the  intervals 
between  the  general  meetings  of  the  same,  and  they  shall 
be  allowed,  as  a  satisfaction  for  their  trouble  therein, 
such  sum  of  money  as  shall,  by  a  general  meeting  of  the 
subscribers,  be  determined;  provided  always,  that  the 
treasurer  shall  give  bond,  in  such  penalty,  and  with  such 
security,  as  the  said  president  and  directors,  or  a  majority 
<^f  them,  shall  direct,  for  the  true  and  faithful  discharge 
of  the  trust  reposed  in  him;  and  that  the  allowance  to 
be  made  to  him  for  his  services  shall  not  exceed  five 
dollars  in  the  hundred  for  the  disbursements  by  him 
made,  and  that  no  officer  in  the  said  company  shall  have 
any  vote  in  the  settlement  or  passing  his  own  account. 
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:t0  V.  And  be  it  enacted,  That  the  said  president  and 

‘rs.&e.  directors,  and  their  successors,  or  a  majority  of  them, 
shall  have  full  power  and  authority,  from  time  to  time 
i  as  moneys  shall  be  wanted,  to  make  and  sign  orders  for 
that  purpose,  and  direct  at  what  time,  and  in  what  pro¬ 
portion,  the  proprietors  shall  advance  and  pay  the  sums 
subscribed,  which  orders  shall  be  advertised  at  least 
three  months  in  some  of  the  Maryland,  Delaware  and 
Pennsylvania  news-papers;  and  they  are  hereby  author¬ 
ised  and  empowered  to  demand  and  receive  of  the  sev¬ 
eral  proprietors,  from  time  to  time,  the  sums  of  money 
i  so  ordered  to  be  advanced  for  carrying  on  and  executing, 
or  repairing  and  keeping  in  order,  the  said  works,  until 
j  the  sums  subscribed  shall  be  fully  paid,  and  to  order  the 

,  said  sums  to  be  deposited  in  the  hands  of  the  treasurer, 

to  be  by  him  disbursed  and  paid  out  as  the  said  presi¬ 
dent  and  directors,  or  a  majority  of  them,  shall  order 
and  direct;  and  if  any  of  the  said  proprietors  shall  re¬ 
fuse  or  neglect  to  pay  their  said  proportions  within  one 
i  month  after  the  time  of  payment  so  ordered  and  adver¬ 
tised  as  aforesaid,  the  said  president  and  directors,  or  a 
majority  of  them,  may  sell  at  auction,  and  convey  to  the 
:  purchaser,  the  share  or  shares  of  such  proprietor  so 

i  refusing  or  neglecting  payment,  giving  at  least  three 

months  notice  of  the  sale  in  some  of  the  Maryland,  Dela¬ 
ware  and  Pennsylvania  news-papers,  and  after  retaining 
the  sum  due,  and  charges  of  sale,  out  of  the  money  pro¬ 
duced  thereby,  they  shall  refund  and  pay  the  overplus, 
if  any,  to  the  former  owner;  and  if  such  sale  shall  not 
produce  the  full  sum  ordered  and  directed  to  be  ad¬ 
vanced  as  aforesaid,  with  the  incidental  charges,  the  said 
president  and  directors,  or  a  majority  of  them,  may,  in 
I  the  name  of  the  company,  sue  for  and  recover  the  bal¬ 
ance  by  action  of  debt,  or  on  the  case;  and  the  said  pur¬ 
chaser  or  purchasers  shall  be  subject  to  the  same  rules 
and  regulations  as  if  the  said  sale  and  conveyance  had 
been  made  by  the  original  proprietor;  provided,  that  in 
'  case  of  the  death  of  any  stockholder,  the  neglect  or  re¬ 

fusal  of  his  executor,  administrator  or  legatee,  to  make 
i  the  payment  that  may  be  required  as  aforesaid,  shall 
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not  have  the  effect  to  forfeit  immediately  the  said  share 
or  shares  held  by  the  said  stockholder  in  his  life-time, 
but  the  said  executor,  administrator  or  legatee,  shall 
have  one  whole  year  next  after  the  day  of  the  said  death 
to  make  the  payments  required. 

VI.  And,  to  continue  the  succession  of  the  said  presi¬ 
dent  and  directors,  and  to  keep  up  the  same  number. 
Be  it  enacted.  That  from  time  to  time,  upon  the  expira¬ 
tion  of  the  said  term  for  which  the  said  president  and 
directors  were  appointed,  the  proprietors  of  the  said 
company,  at  the  next  general  meeting,  shall  either  con¬ 
tinue  the  said  president  and  directors,  or  any  of  them, 
or  choose  others  in  their  stead,  and  in  case  of  the  death, 
removal,  resignation  or  incapacity,  of  the  president,  or 
any  of  the  said  directors,  may  and  shall,  in  manner  afore¬ 
said,  elect  any  other  person  or  persons  to  be  president 
and  directors  in  the  room  of  him  or  them  so  dying,  re¬ 
moving  or  resigning,  or  becoming  incapable,  and  may, 
at  any  of  their  general  meetings,  remove  the  president, 
or  any  of  the  directors,  and  appoint  others  for  and  during 
the  remainder  of  the  term  for  which  such  person  or  per¬ 
sons  were  as  first  to  have  acted. 

VII.  And  be  it  enacted,  That  every  president  and 
director,  before  he  acts  as  such,  shall  take  an  oath,  or 
affirmation,  for  the  due  execution  of  his  office. 

VIII.  And  be  it  enacted.  That  the  presence  of  propri¬ 
etors  having  five  hundred  shares  at  the  least  shall  be 
hecessary  to  constitute  a  general  meeting,  and  that  there 
be  a  general  meeting  of  proprietors  on  the  first  Monday 
of  June  in  every  year,  at  such  convenient  place  as  shall 
be  from  time  to  time  appointed  by  the  said  general  meet¬ 
ing:  but  if  a  sufficient  number  should  not  attend  on  that 
day,  the  proprietors  who  do  attend  may  adjourn  such 
meeting  from  time  to  time  till  a  general  meeting  of 
proprietors  shall  be  had,  which  may  be  continued  from 
day  to  day  until  the  business  of  the  company  is  finished, 
at  which  meeting  the  president  and  directors  shall  make 
report,  and  render  distinct  and  just  accounts  of  all  their 
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i  proceedings,  and  on  finding  them  fairly  and  justly  stated, 
the  proprietors  then  present,  or  a  majority  of  them,  shall 
give  a  certificate  thereof,  duplicate  of  which  shall  be 
entered  on  the  said  company’s  books  and  at  such  yearly 
general  metings,  after  leaving  in  the  hands  of  the  treas¬ 
urer  such  sum  as  the  proprietors,  or  a  majority  of  them, 
shall  judge  necessary  for  repairs  and  contingent  charges, 

,  an  equal  dividend  of  all  the  net  profits  arising  from  the 
tolls  hereby  granted  shall  be  ordered  and  made  to  and 
among  all  the  proprietors  of  the  said  company,  in  pro¬ 
portion  to  their  several  shares  provided  nevertheless, 
that  whenever  the  net  profits  arising  from  said  tolls  shall 
exceed  thirty  per  cent,  the  said  president  and  directors 
shall  account  annually  to  and  with  the  states  of  Mary¬ 
land  and  Delaware  for  the  surplus,  and  the  same  shall 
be  equally  divided  between  the  said  states;  and  upon 
any  emergency,  in  the  interval  between  the  said  yearly 
,  meetings,  the  said  president,  or  a  majority  of  the  said 
directors,  may  appoint  a  general  meeting  of  the  pro¬ 
prietors  of  the  said  company  at  any  convenient  place, 
giving  at  least  one  month’s  previous  notice  in  some  of  the 
Maryland,  Delaware  and  Pennsylvania  news-papers, 
which  meeting  may  be  adjourned  and  continued  as  afore¬ 
said. 

«i.  &c.  IX.  And  be  it  enacted,  That  for  and  in  consideration 
corpor-  expences  the  said  stockholders  will  be  at.  not  only 

m.  Jfc.  in  cutting  the  said  canal  and  other  works  for  opening  the 

said  navigation,  but  in  maintaining  and  keeping  the  same 
i  in  repair,  the  said  canal  and  works,  with  all  their  profits, 
under  the  limitations  aforesaid,  shall  be  and  the  same 
are  hereby  vested  in  the  said  corporation  for  ever;  and 
I  that  it  shall  and  may  be  lawful  for  the  said  president 
and  directors,  after  the  said  canal  shall  be  made  navi- 
i  |  gable,  to  demand  and  receive  the  following  tolls  at  such 
j  places  in  the  canal  as  they  may  hereafter  direct,  provided 
that  the  whole  toll  received  shall  not  amount  to  more 
than  the  rates  fixed  by  this  act;  that  is  to  say, 
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Dolls.  Cts. 


Every  pipe  of  wine  or  French  brandy  contain¬ 
ing  more  than  one  hundred  and  twenty 
gallons,  .  1  25 

Every  hogshead  of  rum,  or  other  spirts, .  1 

Every  hogshead  of  tobacco,  . .  1 

Every  hogshead  of  beer,  cyder,  rice  or 

molasses,  .  75 

Every  barrel,  25 


And  all  other  casks  or  kegs  in  proportion  ac¬ 
cording  to  the  quantity  and  quality  of  their 
contents. 

For  casks  of  linseed  oil,  same  as  spirits. 

Every  bushel  of  wheat,  peas,  beans  or  flax¬ 


seed,  .  4 

Every  bushel  of  Indian  corn,  or  other  grain  or 

salt,  .  2 

Every  barrel  of  pork,  beef  or  fish, . .  30 

Every  barrel  of  flour, . 20 

Every  ton  of  hemp,  flax,  potash,  bar  or  manu¬ 
factured  iron,  .  2 

Every  ton  of  pig-iron  or  castings, .  1 

Every  ton  of  copper,  lead,  or  other  ore,  other 

than  iron  ore, .  1 

Every  ton  of  stone  or  iron  ore, .  50 

Every  chaldron  of  coals,  .  37 

Every  hundred  pipe  or  hogshead  staves,  or 

pipe  or  hogshead  heading,  .  10 

Every  hundred  barrel  staves  or  barrel  head¬ 
ing .  6 

Every  thousand  shingles,  two  feet  long  or 

more,  .  75 

Every  thousand  shingles  less  than  two  feet 

long,  .  50 

Every  hundred  cubic  feet  of  plank  or  scantl¬ 
ing,  .  75 

Every  hundred  cubic  feet  of  other  timber,  40 
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Dolls.  Cts. 

Every  gross  hundred  weight  of  all  other  com¬ 
modities  or  packages,  .  10 

And  for  all  other  commodities,  the  same  pro¬ 
portion,  agreeable  to  the  articles  herein 
enumerated. 

And  every  boat  or  vessel  which  has  not  com¬ 
modities  on  board  to  pay  the  sum  of  four 
dollars,  shall  pay  so  much,  as,  with  the  com¬ 
modities  on  board,  will  yield  the  sum  afore¬ 
said. 

And  every  empty  boat  or  vessel,  four  dollars, 
except  an  empty  boat  or  vessel  returning, 
whose  load  has  already  paid  the  tolls 
affixed,  in  which  case  she  shall  repass  toll 
free;  provided  such  boat  or  vessel  shall  re¬ 
turn  within  fourteen  days  after  paying  said 
tolls. 

X.  And  be  it  enacted,  That  in  case  of  refusal  or 
neglect  to  pay  the  toll  at  the  time  of  offering  to  pass 
through  the  said  canal,  and  previous  to  the  vessel’s  pass¬ 
ing  through  the  same,  the  collectors  of  the  said  toll  may 
lawfully  refuse  passage  to  such  vessel;  and  if  any  vessel 
shall  pass  without  paying  the  said  toll,  then  the  said  col¬ 
lectors  may  seize  such  vessel  wherever  found,  and  sell 
the  same  at  auction  for  ready  money,  which,  so  far  as 
is  necessary,  shall  be  applied  towards  paying  said  toll, 
and  all  expences  of  seizure  and  sale,  and  the  balance, 
if  any,  shall  be  paid  to  the  owner,  and  the  person  having 
the  direction  of  such  vessel  shall  be  liable  for  such  toll, 
if  the  same  is  not  paid  by  the  sale  of  such  vessel  as  afore¬ 
said;  provided  that  the  said  proprietors,  or  a  majority  of 
them,  holding  at  least  five  hundred  shares,  shall  have 
full  power  and  authority,  at  any  general  meeting,  to 
lessen  the  said  tolls,  or  any  of  them;  provided  also,  that 
the  same  rate  of  tolls  shall  be  paid  on  articles  passing 
from  Chesapeake  to  Delaware  as  upon  those  paid  from 
Delaware  to  Chesapeake. 
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XI.  And  be  it  enacted.  That  the  said  canal,  and  the 
works  to  be  erected  thereon  in  virtue  of  this  act,  when 
completed,  shall  for  ever  thereafter  be  esteemed  and 
taken  to  be  navigable  as  a  public  highway,  free  for  the 
transportation  of  all  goods,  commodities  or  produce 
whatsoever,  on  payment  of  the  tolls  imposed  by  this  act; 
and  no  toll  or  tax  whatever  for  the  use  of  the  water  of 
the  said  canal,  and  the  works  thereon  erected,  shall  at 
any  time  hereafter  be  imposed  by  all  or  either  of  the 
said  states. 

XII.  And,  whereas  it  is  necessary  for  the  making  the 
said  canal,  and  supplying  the  same  with  water,  that  pro¬ 
vision  should  be  made  for  condemning  a  quantity  of  land 
for  these  purposes.  Be  it  enacted,  That  it  shall  and  may 
be  lawful  for  the  said  president  and  directors,  or  a 
majority  of  them  to  purchase,  from  the  owners  thereof, 
any  land  through  which  the  said  canal  is  intended  to 
pass,  or  through  which  it  may  be  necessary  to  supply 
water  to  the  same;  and  in  case  of  disagreement,  or  in  case 
the  owner  thereof  shall  be  a  jeme-covert,  under  age,  non- 
compos,  or  out  of  the  state,  on  application  to  any  two 
justices  of  the  county  in  which  such  land  shall  lie,  the 
said  justices  shall  issue  their  warrant,  under  their  hands, 
to  the  sheriff  of  their  county,  to  summon  a  jury  of 
eighteen  inhabitants  of  his  county,  of  property  and  rep¬ 
utation,  not  related  to  the  parties,  nor  in  any  manner 
interested,  to  meet  on  the  land  to  be  valued,  at  a  day  to 
be  expressed  in  the  warrant,  not  less  than  ten  or  more 
than  twenty  days  thereafter;  and  the  sheriff,  upon  re¬ 
ceiving  the  said  warrant,  shall  forthwith  summon  the 
said  jury,  and  when  met,  shall  administer  an  oath,  or 
affirmation,  as  the  case  may  require,  to  every  juryman 
that  shall  appear,  that  he  will  faithfully  and  impartially 
value  the  land,  and  all  damages  the  owner  thereof  shall 
sustain  by  the  cutting  the  canal  through  the  said  land, 
according  to  the  best  of  his  skill  and  judgment,  and  that 
in  such  valuation  he  will  not  favour  any  person,  nor  any 
person  aggrieve  for  hatred,  malice  or  ill-will  and  the  in¬ 
quisition  thereupon  taken  shall  be  signed  by  the  sheriff, 
and  some  twelve  or  more  of  the  jury,  and  returned  by  the 


Ill 


i  sheriff  to  the  clerk  of  his  county,  to  be  by  him  recorded; 

j  and  upon  every  such  valuation  the  jury  are  hereby 

directed  to  describe  and  ascertain  the  bounds  of  the  land 
!  by  them  valued,  and  their  valuation  shall  be  conclusive 
on  all  persons,  and  shall  be  paid  by  the  said  president  and 
directors  to  the  owner  of  the  land,  or  his  legal  repre¬ 
sentative,  before  they  shall  take  possession  of  said  land, 
and  on  the  payment  thereof  the  said  company  shall  be 
seized  in  fee  of  said  land,  as  if  conveyed  by  the  owner 
to  them,  and  their  successors,  in  fee,  by  legal  convey- 
I  ance;  provided  nevertheless,  that  if  any  further  damage 
shall  arise  to  any  proprietor  of  land  in  consequence  of 
opening  such  canal,  or  in  erecting  such  works,  than  had 
been  before  considered  and  valued,  it  shall  and  may  be 
lawful  for  such  proprietor,  as  often  as  any  such  new 
damage  shall  happen,  by  application  to,  and  warrant 
i  from,  any  two  justices  of  the  county  where  the  lands  lie, 
to  have  such  further  damage  valued  by  a  jury  in  like 
manner,  and  to  receive  and  recover  the  same  of  the  said 
president  and  directors;  but  nothing  herein  shall  be  con- 
i  |  strued  or  taken  to  entitle  the  proprietor  of  any  such  land 
to  recover  compensation  for  any  damages  which  may 
happen  to  any  mills,  forges,  or  other  works  of  improve¬ 
ments,  which  shall  be  begun  or  erected  by  such  propri¬ 
etor  after  such  valuation,  unless  the  same  damage  is 
wilfully  or  maliciously  done  by  the  said  president  and 
directors,  or  by  some  person  by  their  authority. 

d  agreu  XIII.  And  be  it  enacted,  That  the  said  president  and 
:h  pro-  directors,  or  a  majority  of  them,  are  hereby  authorised 

to  agree  with  the  proprietors  for  the  purchase  of  a  quan¬ 
tity  of  land,  not  exceeding  one  acre,  at  or  near  each  of 
the  said  places  of  receipt  of  tolls  aforesaid,  for  the  pur¬ 
pose  of  erecting  necessary  buildings,  and  in  case  of  dis¬ 
agreement,  or  any  of  the  disabilities  aforesaid,  or  the 
proprietor  being  out  of  the  state,  then  such  land  may  be 
valued,  condemned  and  paid  for,  as  aforesaid,  for  the 
;  |  purpose  aforesaid,  and  the  said  company  shall,  upon 
payment  of  the  valuation  of  the  said  land,  be  seized 
i  thereof  in  fee-simple  as  aforesaid. 
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XIV.  And  be  it  enacted,  That  it  shall  and  may  be 
lawful  for  every  of  the  said  proprietors  to  transfer  his 
share  or  shares,  by  deed  executed  before  two  witnesses, 
and  registered,  after  proof  of  the  execution  thereof,  in 
the  said  company's  books,  and  not  otherwise,  except  by 
devise,  which  devise  shall  also  be  exhibited  to  the  presi¬ 
dent  and  directors,  and  registered  in  the  said  company's 
books,  before  the  devisee  or  devisees  shall  be  entitled  to 
draw  any  part  of  the  profits  from  the  said  tolls;  pro¬ 
vided,  that  no  transfer  whatsoever  shall  be  made,  except 
for  one  or  more  whole  share  or  shares,  and  not  for  part 
of  such  shares,  and  that  no  share  shall  at  any  time  be 
sold,  conveyed,  transferred  or  held  in  trust,  for  the  use 
and  benefit,  or  in  the  name  of  another,  whereby  the  said 
president  and  directors,  or  proprietors  of  the  said  com¬ 
pany,  or  any  of  them,  shall  or  may  be  challenged  or  made 
to  answer  concerning  any  such  trust,  but  that  every 
person  appearing  as  aforesaid  to  be  a  proprietor  shall, 
as  to  the  others  of  the  said  company,  be  to  every  intent 
tftken  absolutely  as  such,  but  as  between  any  trustee 
and  the  person  for  whose  benefit  any  trust  shall  be  cre¬ 
ated,  the  common  remedy  may  be  pursued. 

i  XV.  And  be  it  enacted,  That  if  the  said  capital,  and 
the  other  aids  already  granted  by  this  act,  shall  prove 
insufficient,  it  shall  and  may  be  lawful  for  the  said  com¬ 
pany,  from  time  to  time,  to  increase  the  said  capital,  by 
the  addition  of  so  many  more  whole  shares  as  shall  be 
judged  necessary  by  the  said  proprietors,  or  a  majority 
of  them,  holding  at  least  five  hundred  shares,  present  at 
any  general  meeting  of  the  said  company;  and  the  said 
president  and  directors,  or  a  majority  of  them,  are  here¬ 
by  empowered  and  required,  after  giving  at  least  one 
month's  previous  notice  thereof  in  some  of  the  Maryland, 
Delaware  and  Pennsylvania  news-papers,  to  open  books 
at  such  place  or  places  as  shall  be  directed  by  said  meet¬ 
ing,  for  receiving  and  entering  such  additional  subscrip¬ 
tions,  in  which  the  proprietors  of  the  said  company  for 
the  time  being  shall  and  are  hereby  declared  to  have 
the  preference  of  all  others  for  the  first  thirty  days  after 
the  said  books  shall  be  opened  as  aforesaid,  of  taking  and 
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subscribing  for  so  many  whole  shares  as  any  of  them 
shall  choose;  and  the  said  president  and  directors  are 
hereby  required  to  observe,  in  all  other  respects,  the 
same  rules  therein  as  are  by  this  act  prescribed  for  re¬ 
ceiving  and  adjusting  the  first  subscriptions,  and  in  like 
manner  to  return,  under  the  hands  of  any  four  or  more 
of  them,  an  exact  list  of  such  additional  subscribers,  with 
the  sums  by  them  respectively  subscribed,  into  the  gen¬ 
eral  courts  as  aforesaid,  to  be  there  recorded;  and  all 
proprietors  of  such  additional  shares  shall  be,  and  they 
are  hereby  declared  to  be,  from  thence-forward  incor¬ 
porated  into  the  said  company. 

XVI.  And  be  it  enacted,  That  if  the  stockholders,  or 
the  president  and  directors  aforesaid,  should  neglect  or 
omit,  or  be  by  an  accident  prevented  from  performing 
any  act  or  thing  on  the  particular  day  on  which  it  shall 
be  directed  by  this  act  to  be  done  and  performed,  such 
neglect  or  omission  shall  not  be  construed  or  taken  in 
any  manner  to  destroy  or  invalidate  this  charter,  but  the 
said  act  may  be  done  at  the  next  convenient  day. 

XVII.  And  be  it  enacted,  That  whenever  said  canal 
shall  cross  any  public  road,  it  shall  be  the  duty  of  said 
company,  at  the  proper  expense  of  the  same,  to  make 
and  keep  good  and  sufficient  bridges  across  said  canal, 
so  as  to  prevent  any  inconveniencies  in  the  usage  of  said 
road  or  roads  by  reason  of  said  canal  crossing  the  same. 

XVIII.  Provided,  That  this  law  shall  be  of  no  force 
or  effect  until  a  law  be  passed  by  the  state  of  Delaware 
authorising  the  cutting  the  canal  aforesaid,  and  until  a 
law  shall  be  passed  by  the  legislature  of  Pennsylvania 
declaring  the  river  Susquehanna  to  be  a  highway,  and 
authorizing  individuals  to  remove  obstructions  therein 
at  a  period  not  exceeding  three  years  from  the  first  day 
of  March,  eighteen  hundred. 
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Act  of  1799. 

CHAP.  XVII. 

A  Further  supplement  to  the  act,  entitled,  An  act  for 
niaking  the  river  Susquehanna  navigable  from  the  line 
of  this  state  to  tide  water. 

1  Be  it  enacted,  by  the  General  Assembly  of  Maryland, 
That  it  shall  and  may  be  lawful  for  the  proprietors  of 
the  Susquehanna  canal  to  enlarge  their  number  of 
original  shares  at  a  meeting  of  the  company,  by  adding 
thereto  a  number  not  exceeding  fifty  shares;  and  all  sub¬ 
scribers  to  such  shares  shall  and  are  hereby  from  thence¬ 
forth  declared  to  be  incorporated  into  said  company,  and 
tb  be  entitled  to  all  the  rights,  benefits  and  privileges, 
that  the  original  subscribers  are  by  virtue  of  the  act  to 
which  this  is  a  supplement. 

II.  And  be  it  enacted,  That  the  sum  to  be  paid  and 
subscribed  for  such  augmented  shares  shall  be  ascer¬ 
tained  by  the  company,  at  some  meeting  within  six 
months  from  the  date  hereof,  and  the  same,  when  sub¬ 
scribed,  shall  be  collected,  on  default  of  payment,  in  the 
same  manner,  and  by  the  same  process,  as  the  original 
shares  were. 

III.  And  be  it  enacted,  That  the  said  company  shall 
expend  on  opening  and  clearing  the  bed  of  the  river 
within  the  Maryland  line  the  sum  of  five  thousand  dol¬ 
lars,  within  five  years  from  the  passage  of  this  act  and 
upon  expenditure  of  the  same,  and  completing  the  navi¬ 
gation  of  the  bed  of  the  river  as  aforesaid,  they  shall  be 
entitled  to  half  tolls  thereon;  that  is  to  say,  one  half  the 
sum  payable  on  navigating  the  canal,  to  be  collected  in 
such  manner  as  the  legislature  shall  hereafter  prescribe. 

IV.  And  be  it  enacted.  That  this  state  loan  to  the 
proprietors  of  the  Susquehanna  canal  the  sum  of  thirty 
thousand  dollars  in  specie,  to  be  paid  in  quarterly  pay¬ 
ments;  and  the  treasurer  of  the  western  shore  is  hereby 
authorised  to  pay  the  same  in  quarterly  payments,  on 
the  said  directors  lodging  with  the  governor  and  council 
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bonds  and  security,  to  be  approved  of  by  them,  for  such 
sums  as  may  be  drawn  in  pursuance  of  this  act,  such 
bonds  to  be  conditioned  for  the  payment  annually  of  six 
per  cent,  interest  until  the  end  of  ten  years,  and  for  pay¬ 
ment  of  the  principal  at  the  expiration  of  that  period; 
provided,  that  if  this  loan  is  not  accepted,  and  security 
given  within  twelve  months,  this  clause  of  the  present 
act  shall  be  of  no  effect;  and  provided  also,  that  security 
be  given  to  the  governor  and  council  that  the  said  loan 
shall  be  applied  to  opening  the  canal. 


Act  of  1801. 

CHAP.  XCIX. 

wed  An  ACT  to  augment  the  shares  of  the  Susquehanna 

J  ^soi  canal  company. 

miter  of  Be  it  enacted,  by  the  General  Assembly  of  Maryland, 
res  may  That  it  shall  and  may  be  lawful  for  the  proprietors  of 
the  Susquehanna  canal  to  enlarge  their  number  of  shares 
at  a  meeting  of  the  company,  by  adding  thereto  a  num¬ 
ber  not  exceeding  ten  shares,  and  all  subscribers  to  such 
ten  shares  shall  and  are  hereby  from  thenceforth  de- 
i  dared  to  be  incorporated  into  said  company,  and  to  be 
entitled  to  all  the  rights,  benefits  and  privileges,  of 
|  original  subscribers  to  the  said  canal. 


Act  of  1803. 
CHAP.  CII. 


wed  7th 
anuary, 

i. 


arable. 
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An  ACT  to  increase  the  tolls  on  the  Susquehanna 
canal,  and  to  repeal  the  third  section  of  an  act,  entitled, 
A  further  supplement  to  the  act,  entitled,  An  act  for 
making  the  river  Susquehanna  navigable  from  the  line 
of  this  state  to  tide  water. 


Whereas  the  proprietors  of  the  Susquehanna  canal 
have  consented  and  agreed  to  relinquish  the  half  tolls 
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heretofore  conditionally  granted  upon  the  bed  of  the  said 
river,  upon  the  tolls  on  the  canal  being  increased  by  law; 
and  the  same  being  considered  reasonable,  and  condu¬ 
cive  to  the  interest  of  the  state,  therefore, 

1 II.  Be  it  enacted,  by  the  General  Assembly  of  Mary¬ 
land,  That  the  proprietors  of  the  Susquehanna  canal  be 
and  they  are  hereby  authorised  and  empowered,  by 
ordinance  or  ordinances,  to  increase  the  tolls  upon  the 
said  canal  not  exceeding  quadruple  the  sum  at  which 
they  are  respectively  fixed  by  the  act,  entitled,  A  sup¬ 
plement  to  the  act  for  making  the  river  Susquehanna 
navigable  from  the  line  of  this  state  to  tide  water,  and 
to  collect  and  receive  the  said  tolls  so  increased,  and  to 
compel  the  payment  thereof  in  the  manner  prescribed 
by  the  third  section  of  the  aforesaid  supplement,  passed 
at  November  session,  seventeen  hundred  and  eighty- 
four. 

III.  And  be  it  enacted,  That  the  third  section  of  an 
act,  entitled,  A  further  supplement  to  the  act,  entitled, 
An  act  for  making  the  river  Susquehanna  navigable 
from  the  line  of  this  state  to  tide  water,  passed  at  Novem¬ 
ber  session,  seventeen  hundred  and  ninety-nine,  and 
■which  imposes  the  half  tolls  on  the  bed  of  said  river, 
shall  be  and  the  same  is  hereby  annulled,  repealed  and 
abrogated,  for  ever. 


Act  of  1804. 

CHAP.  C. 

An  ACT  to  authorise  a  lottery  or  lotteries  to  raise  a 
sum  of  money  for  the  improvement  of  the  navigation 
of  the  river  Susquehanna . 

Whereas  the  canal  on  the  river  Susquehanna  within 
the  state  of  Maryland  is  complete,  and  a  good  practicable 
navigation  on  the  bed  of  the  river  above  the  said  canal 
to  the  town  of  Columbia  is  made,  excepting  a  distance 
of  about  eight  miles,  which  cannot  be  effected  from  the 
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want  of  funds:  And  whereas  it  would  add  greatly  to 
the  wealth  and  trade  of  the  state  of  Maryland  were  the 
said  navigation  between  the  said  canal  and  the  said  town 
of  Columbia  made  passable  for  boats,  by  drawing  to  the 
bay  of  Chesapeake  the  various  productions  of  the  lands 
bordering  on  the  waters  of  the  river  Susquehanna;  there¬ 
fore, 


jiagers,  II.  Be  it  enacted,  by  the  General  Assembly  oj  Mary- 
poimed.  iand}  That  general  Samuel  Smith,  Gabriel  Christie,  Rob¬ 
ert  Gilmore,  John  Adlum,  Samuel  Hughes,  Mark  Pringle 
and  John  Stump,  (of  Harford,)  or  a  majority  of  them, 
be  and  they  are  hereby  appointed  managers,  and  are 
hereby  authorised  to  propose,  and  carry  into  effect,  a 
lottery  or  lotteries  for  the  purpose  of  raising  a  sum  of 
I  money,  not  exceeding  fifty  thousand  dollars;  and  the 
same  may  be  drawn  at  any  one  time,  or  at  different  times, 
as  the  said  managers  may  deem  expedient;  provided, 
that  before  a  sale  shall  be  made  of  any  tickets  in  virtue 
of  this  authority,  the  said  managers  who  shall  act  in 
virtue  of  this  law,  shall  give  bond  to  the  state,  in  the 
penalty  of  one  hundred  thousand  dollars,  for  the  faith¬ 
ful  execution  of  the  said  trust,  and  for  the  payment  of 
the  net  proceeds,  after  payment  of  prizes  and  the  ex - 
pences  of  the  said  lottery  or  lotteries,  into  one  of  the 
|  banks  established  in  the  city  of  Baltimore;  and  the  bond 
which  shall  be  given  by  the  said  managers  shall  be 
1  i  lodged  in  Baltimore  county  court,  and  there  be  recorded, 
and  upon  such  bond,  or  an  office  copy  thereof,  suit  or 
i  suits  may  be  entered  against  the  obligors  therein,  or  any 
of  them,  or  their  or  any  of  their  legal  representatives, 
for  any  breach  of,  or  non-compliance  with,  the  condition 
of  the  same. 


ceeds  HI.  And  be  it  enacted,  That  the  net  proceeds  of  the 
Eed.  &c.  said  lottery  or  lotteries,  so  to  be  deposited  in  one  of  the 
!  banks  established  in  the  city  of  Baltimore,  shall,  within 
three  months  after  the  drawing  of  the  said  lottery  or  lot¬ 
teries,  be  transferred  into  the  hand  of  general  Samuel 
Smith,  Gabriel  Christie,  Robert  Gilmore,  John  Adlum, 
i  Samuel  Hughes,  Mark  Pringle  and  John  Stump,  ( of  Har- 
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ford, )  or  any  three  of  them,  to  be  by  them  appropriated 
and  laid  out  in  making  a  safe  and  easy  channel  down  the 
river  Susquehanna,  from  the  town  of  Columbia  to  the 
Maryland  canal,  and  afterwards  in  improving  the  bed  of 
said  river  from  the  head  of  said  canal  to  tide  water;  pro¬ 
vided,  that  before  the  said  general  Samuel  Smith, 
Gabriel  Christie,  Robert  Gilmore,  John  Adlum,  Samuel 
Hughes,  Mark  Pringle  and  John  Stump,  (of  Harford,) 
or  any  three  of  them,  shall  receive  such  transfer  or  trans¬ 
fers,  of  the  net  proceeds  of  such  lottery  or  lotteries,  they 
shall  give  bond,  in  the  penal  sum  of  one  hundred  thou¬ 
sand  dollars,  which  said  bond  shall  be  lodged  in  the 
office  of  Baltimore  county  court,  to  be  there  recorded  and 
safely  kept,  and  which  bond  shall  be  conditioned  to  be 
void  if  the  said  obligors  shall  faithfully  apply  the  said 
money  towards  opening  a  channel  in  the  said  river  Sus¬ 
quehanna  as  aforesaid,  and  to  such  further  improve¬ 
ments  as  are  directed  herein. 

JV.  And  be  it  enacted,  That  such  parts  of  an  act 
passed  at  November  session,  seventeen  hundred  and 
ninety-five,  entitled,  An  act  for  making  an  addition  to 
the  town  of  Havre-de-Grace,  and  to  improve  the  naviga¬ 
tion  of  the  river  Susquehanna,  and  for  other  purposes, 
as  relate  to  the  granting  of  a  lottery,  be  and  the  same 
are  hereby  repealed. 

V.  And,  whereas  it  is  highly  important  to  the  state 
of  Pennsylvania  that  the  obstructions  in  the  river  Sus¬ 
quehanna  as  aforesaid  be  removed,  and  it  may  be  pre¬ 
sumed  that  the  legislature  of  the  said  state  of  Pennsyl¬ 
vania  will,  in  their  wisdom,  adopt  a  policy  conducive  to 
the  removal  of  such  obstructions,  to  which  contingency 
this  legislature  wishes  to  provide  a  co-operation;  there¬ 
fore,  Be  it  enacted,  That  if  the  said  state  of  Pennsyl¬ 
vania,  within  the  present  year,  by  lottery  or  lotteries, 
appropriation  or  otherwise,  raise  a  sum  of  money  not 
less  than  fifty  thousand  dollars,  or  in  five  annual  propor¬ 
tions  of  not  less  than  ten  thousand  dollars  each  year, 
to  be  applied  to  the  clearing  of  a  channel  between  the 
town  of  Columbia  and  the  Maryland  line  as  aforesaid, 
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and  to  the  making  of  a  canal  or  canals  for  boats  where 
the  river  shall  be  found  too  rapid  to  pass  in  safety,  or 
too  difficult  to  ascend  with  ease,  the  said  general  Samuel 
Smith,  Gabriel  Christie,  Robert  Gilmore,  John  Adlum, 
Samuel  Hughes,  Mark  Pringle  and  John  Stump  (of  Har¬ 
ford),  or  any  three  of  them,  are  hereby  authorised  and 
empowered  to  act,  co-operate  and  unite  with,  such  person 
or  persons  as  the  state  of  Pennsylvania  shall  appoint,  to 
make  an  easy  and  safe  channel,  and  such  canal  or  canals 
as  shall  be  found  necessary  and  practicable,  and  to  adopt 
such  mode  and  means  for  effecting  the  same  as  shall  be 
found  most  likely  to  attain  the  end  in  view;  provided 
nevertheless,  that  before  the  said  general  Samuel  Smith, 
Gabriel  Christie,  Robert  Gilmore,  John  Adlum,  Samuel 
Hughes.  Mark  Pringle  and  John  Stump,  (of  Harford,) 
or  any  three  of  them,  shall  make  any  pledge  or  disburse¬ 
ment  of  money  towards  any  canal  or  canals,  the  state 
of  Pennsylvania  shall,  by  law,  secure  the  said  canal  or 
canals  as  a  property  in  common  to  the  said  state  of 
Pennsylvania  and  the  state  of  Maryland,  to  be  for  ever 
held  and  kept  as  a  common  highway,  and  for  no  other 
use;  and  that  there  shall  be  charged  a  toll  for  passing 
the  said  canal  or  canals,  equal  to  a  cent  per  bushel  for 
wheat,  and  a  proportionate  sum  on  every  other  article, 
having  relation  to  the  value,  bulk  and  weight,  of  such 
articles,  to  be  hereafter  regulated  by  law,  as  shall  be 
agreed  upon  by  the  said  states  of  Pennsylvania  and 
Maryland;  and  provided  also,  that  the  said  state  of  Penn¬ 
sylvania  shall  direct  that  the  said  tolls  collected  at  the 
said  canal  or  canals  as  aforesaid  shall,  after  defraying 
the  necessary  expences  for  repairs  of  the  said  canal  or 
canals,  for  collecting  the  said  tolls,  and  other  contingen¬ 
cies,  be  for  ever  appropriated  towards  further  improve¬ 
ments  on  the  said  channel,  between  the  town  of  Colum¬ 
bia  and  tide-water,  and  for  the  improvement  of  such 
other  parts  of  the  river,  above  the  town  of  Columbia,  as 
shall  be  deemed  adviseable. 
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Act  of  1813. 

CHAP.  116. 

An  ACT  declaring  the  river  Susquehanna  to  he  a  pub¬ 
lic  highway. 

Section  I.  Be  it  enacted,  by  the  General  Assembly 
of  Maryland.  That  in  consideration  of  the  act  of  the  legis¬ 
lature  of  Pennsylvania,  passed  the  nineteenth  day  of 
February  eighteen  hundred  and  one,  entitled,  an  act  to 
incorporate  a  company  for  the  purpose  of  cutting  and 
making  a  canal  between  the  river  Delaware  and  Chesa¬ 
peake  bay,  and  to  authorise  the  clearing  of  obstructions 
in  the  river  Susquehanna  down  to  the  Maryland  line, 
and  for  other  purposes  therein  mentioned,  the  bed  of  the 
river  Susquehanna,  from  the  Maryland  line  to  the  bay 
of  Chesapeake  is  hereby  declared,  and  shall  forever  here¬ 
after  be  a  public  highway,  and  that  individuals  or  bodies 
corporate  may  at  all  times  remove  obstructions  to  its 
navigation;  Provided  always,  That  nothing  herein  con¬ 
tained  shall  be  taken  or  considered  to  permit  any  per¬ 
son  or  bodies  corporate  whatsoever,  to  do  any  act  re¬ 
pugnant  to  the  power  give  by  law  to  the  proprietors  of 
the  Susquehanna  Canal,  over  the  waters  of  the  said 
river,  so  far  as  the  same  may  be  necessary  for  the  pur¬ 
pose  of  supplying  the  said  canal,  and  the  water  works 
thereon. 

II.  And  be  it  enacted,  That  it  shall  be  the  duty  of  the 
governor  of  this  state  to  send  a  copy  of  this  act  to  the 
governor  of  the  Commonwealth  of  Pennsylvania. 


Act  of  1817. 

CHAP.  150. 

A  further  additional  supplement  to  the  act,  entitled, 
An  Act  for  making  the  River  Susquehanna  navigable 
from  the  line  of  this  State  to  tide  water. 

Whereas,  the  proprietors  of  the  Susquehanna  Canal, 
have  incurred  in  the  prosecution  of  that  great  and  im- 
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portant  public  work  considerable  debts,  which  their 
corporate  funds  are  incompetent  to  discharge:  And 
whereas,  the  said  canal,  with  all  its  appertenances,  has 
been  sold  by  the  sheriff  of  Cecil  county,  at  the  instance 
of  the  Bank  of  Maryland,  and  purchased  by  Samuel 
Sterett  of  Baltimore,  acting  for  himself  and  several  per¬ 
sons  associated  with  him,  and  there  are  doubts  as  to  the 
validity  of  said  sale;  but  the  purchasers  are  willing  to 
relinquish  to  the  said  corporation  their  right  under  the 
said  sale,  in  order  that  the  property  may  be  resold  for 
the  purpose  of  raising  the  sum  due  to  the  Bank  of  Mary¬ 
land,  and  paying  other  debts  of  the  corporation.  There¬ 
fore, 
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Section  1.  Be  it  enacted,  by  the  General  Assembly  of 
Maryland ,  That  the  governor  and  directors  of  the  Sus¬ 
quehanna  Canal  be  and  they  are  hereby  authorised,  with 
the  consent  of  the  holders  of  the  greater  part  of  the  stock, 
to  sell  and  dispose  of  the  whole  real  and  personal  estate 
of  said  corporation,  together  with  their  right  and  prop¬ 
erty  of  in  and  to  the  said  canal,  locks,  and  all  the  ap¬ 
pendages  thereof,  with  the  right  of  toll  thereon,  for  the 
best  price  that  can  be  obtained  for  the  same;  and  the 
same  and  every  part  thereof,  when  sold,  to  convey  and 
transfer,  by  good  and  sufficient  deeds,  to  the  purchaser 
or  purchasers,  to  be  recorded  among  the  land  records  of 
Cecil  county  court  as  other  deeds  are  required  to  be 
recorded,  and  that  the  proceeds  of  the  said  sale  shall  be 
applied  to  the  discharge  of  the  debts  that  may  be  due 
from  the  said  corporation,  otherwise  than  for  advances 
heretofore  made  to  it  by  stockholders,  which  by  any  reso¬ 
lution  or  act  of  said  corporation  have  been  added  to 
the  stock  and  shares  of  such  stockholders,  or  their  repre¬ 
sentatives,  as  augmentation  of  stock,  and  such  part  of 
the  said  proceeds  as  may  remain  after  discharging  the 
debts,  hereby  directed  to  be  discharged,  shall  be  divided 
among  all  the  stockholders  of  the  said  corporation,  in 
proportion  to  their  respective  interests  in  the  stock. 

2.  Ajstd  be  it  enacted,  That  the  sale  hereby  authorised 
shall  be  made  at  Port-Deposite  in  Cecil  county,  and  that 
three  months  notice  thereof  shall  be  given  in  some  one 
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or  more  public  newspapers,  in  each  of  the  following 
places,  to  wit:  Philadelphia,  Lancaster  and  Harrisburg, 
in  the  state  of  Pennsylvania,  and  Baltimore,  Frederick- 
town,  and  Easton,  in  this  state;  which  notice  shall  be  con¬ 
tinued  until  the  time  of  sale,  twice  a  week  in  those  of  the 
said  places  where  there  shall  be  a  newspaper  published 
so  often,  and  once  a  week  in  others. 

3.  And  be  it  enacted,  That  the  deed  from  the  said 
corporation  to  the  purchasers  at  the  said  sale,  shall  name 
particularly  all  the  purchasers,  and  shall  specify  their 
respective  portions  of  interest  in  the  property,  and  that 
the  said  purchasers  shall  hold  as  tenants  in  common  for 
their  several  portions  as  aforesaid. 

4.  And  be  it  enacted.  That  all  the  powers,  privileges 
and  immunities,  now  enjoyed  by  the  proprietors  of  the 
Susquehanna  Canal,  shall  be  transferred  to,  and  vested 
in,  the  purchasers  aforesaid,  who  shall  become  a  body 
corporate,  by  the  same  name,  and  with  all  the  powers, 
privileges,  rights  and  interest,  of  the  present  proprietors 
of  the  Susquehanna  Canal  aforesaid,  and  that  the  said 
canal,  with  all  the  appertenances  thereunto  in  any  man¬ 
ner  belonging,  and  all  the  estate  real  and  personal,  sold 
and  conveyed  as  aforesaid,  shall  be  and  hereby  are 
vested  in  the  said  new  corporation,  and  their  successors, 
to  be  held  as  the  property  and  estate  of  the  said  corpora¬ 
tion. 

5.  And  be  it  enacted,  That  the  stock  and  shares  of 
the  new  corporation  hereby  erected,  shall  be  personal 
property  in  the  stockholders  respectively,  and  shall  be 
transferable  on  the  books  of  the  said  corporation  in  such 
manner  as  the  said  company,  by  its  resolution  or  by-law, 
Shall  from  time  to  time  direct  and  appoint. 

6.  And  be  it  enacted,  That  all  assessments  heretofore 
made  by  the  present  corporation,  or  by  their  authority, 
on  individual  stockholders,  and  collected,  and  all  loans 
made  by  individual  stockholders  to  the  corporation, 
which  assessments  and  loans  have  been  by  subsequent 
resolutions  of  the  said  corporation  directed  to  be  car- 
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ried  to  the  amount  of  stock  and  shares  of  such  individual 
stockholders  respectively,  as  an  augmentation  of  stock 
or  interest  in  the  said  individual  stockholders  respec¬ 
tively,  and  as  such  shall  be  considered  in  the  dividend  to 
be  made  of  any  surplus  monies  arising  from  the  sale 
authorised  by  this  act,  but  shall  not  be  considered  as 
debts  due  from  the  corporation,  to  be  paid  out  of  the 
proceeds  of  such  sale  or  otherwise. 


7.  And  be  it  enacted.  That  the  governor  and  directors 
■ertained,  of  the  Susquehanna  Canal  aforesaid,  shall  be  and  they 
hereby  are  authorised  and  empowered,  to  ascertain  the 
amount  of  debts  due  from  the  company,  and  all  such 
sums  as  may  in  their  judgment  be  necessary  for  com- 
i  pleting,  carrying  on,  repairing  or  improving,  the  said 
canal,  and  from  time  to  time  to  assess  all  such  sums  on 
the  members  of  the  corporation,  in  proportion  to  their 
several  sums  and  interest,  and  to  appoint  such  times  and 
places  of  payment  as  may  in  their  opinion  be  necessary 
and  proper;  and  if  any  stockholder  in  the  said  corpora¬ 
tion  after  two  months  notice  of  any  such  assessment,  and 
of  the  time  and  place  of  payment,  to  be  published  in  any 
two  newspapers  of  the  city  of  Baltimore,  or  served  per¬ 
sonally  on  him  or  her,  or  his  or  her  agent  or  representa¬ 
tive,  or  left  at  their  usual  place  of  abode,  shall  refuse  or 
neglect  to  pay  such  assessment  at  the  time  and  place  so 
to  be  fixed,  the  share  or  shares  of  such  delinquent  stock¬ 
holder,  or  so  much  thereof  as  may  be  necessary  for  pay¬ 
ing  such  assessment,  with  all  costs  and  charges  increased 
by  reason  of  such  refusal  or  neglect,  shall  be  and  hereby 
!  is  forefeited  to  the  use  of  the  said  corporation,  and  may 

i  be  sold  and  transferred  by  it  for  the  purpose  of  raising 

the  sum  so  due. 
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8.  And  be  it  enacted,  That  whenever  any  ark,  raft 
or  boat,  shall  arrive  within  the  range  of  the  wing-dam 
at  the  head  of  said  canal,  and  south  of  the  rock  called  the 
Wild  Cat  Rock,  and  shall  be  left  there  by  the  persons 
having  charge  thereof,  or  shall  not  be  removed  by  the 
said  persons  when  thereto  required  by  the  agent  of  the 
company,  so  as  to  leave  the  passage  into  the  canal  free 
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and  open,  the  governor  and  directors  of  the  canal,  or 
their  agents  duly  authorised,  shall  be  and  hereby  are  em¬ 
powered,  to  cause  every  such  ark,  raft  or  boat,  to  be 
taken  into  the  canal,  and  passed  down  the  same,  to  the 
place  or  places  provided  or  to  be  provided  for  the  safe 
keeping  of  arks,  rafts  and  boats,  and  to  act  with  respect 
to  all  such  arks,  rafts  and  boats,  in  the  same  manner, 
and  to  collect  and  receive  the  same  tolls  thereon,  as  if 
they  had  been  brought  into  and  passed  down  the  said 
cdnal,  to  the  said  place  or  places,  by  their  owners  respec¬ 
tively,  or  the  persons  having  the  care  thereof. 


Act  of  1821. 

CHAP.  51. 

[R.  1987-1988;  Exhibit  No.  114. ] 

An  ACT  for  the  Improvement  of  the  Navigation  of  the 
River  Susquehanna. 

Whereas,  It  has  been  represented  to  the  general  as¬ 
sembly  by  the  citizens  of  Baltimore,  that  the  improve¬ 
ment  of  the  navigation  of  the  River  Susquehannah  is  of 
great  importance  to  the  state  of  Maryland,  and  would 
greatly  increase  the  commerce  of  the  city  of  Baltimore, 

Section  1.  Be  it  enacted,  by  the  General  Assembly 
of  Maryland .  That  the  Mayor  and  city  council  of  Balti¬ 
more,  be.  and  they  are  hereby  authorised  and  empow¬ 
ered  to  create  a  stock  and  issue  certificates  therefor,  to 
amount  not  exceeding  fifty  thousand  dollars,  the  same  to 
be  issued  at  such  times  and  to  such  amount  as  the  com¬ 
missioners  hereinafter  mentioned  shall  require  and  de¬ 
mand — the  said  stock  to  bear  an  annual  interest  not  ex¬ 
ceeding  six  per  cent,  and  the  said  mayor  and  city  council 
shall  provide  for  the  annual  payment  of  the  interest 
on  said  stock,  and  for  the  redemption  of  the  principal 
thereof,  at  such  times  as  the  said  mayor  and  city  council 
may  deem  proper,  at  any  time  after  the  expiration  of  fif¬ 
teen  years  from  the  issuing  of  said  stock  and  within  the 
term  of  twenty  years;  and  for  the  punctual  payment  of 


the  annual  interest  on  the  said  stock,  and  pledge  and 
guarantee  of  this  general  assembly  of  Maryland  is  here¬ 
by  given. 

2.  And  be  it  enacted,  That  Isaac  M‘Kim,  John  E. 
Howard,  Junr.  Thomas  Ellicott,  Joseph  W.  Patterson 
and  William  H.  Winder,  be,  and  they  are  hereby  ap¬ 
pointed  commissioners;  and  they  are  hereby  empowered 
to  call  upon  the  said  mayor  and  city  council,  to  issue  to 
them  and  in  their  names,  such  amount  of  said  stock,  and 
at  such  times  as  the  said  commissioners  may  require,  not 
exceeding  five  thousand  dollars  in  any  one  year;  which 
said  stock  so  issued  shall  be  disposed  of  by  the  said  com¬ 
missioners  in  such  manner  as  will  in  their  judgment  be 
most  judicious;  and  the  said  stock  or  the  proceeds  there¬ 
of,  to  apply  towards  the  improvement  of  the  navigation 
of  the  River  Susquehannah,  so  as  to  make  the  naviga¬ 
tion  of  the  said  river  as  safe,  convenient  and  easy  as  may 
be  found  practicable. 

3.  And  be  it  enacted,  That  the  said  commissioners  or 
a  majority  of  them,  be,  and  they  are  hereby  authorised 
and  empowered  to  expend  said  money  for  the  objects 
above  stated,  in  such  manner  as  they  may  deem  most 
advantageous,  and  that  they  have  power  to  fill  up  any 
vacancy  which  may  happen  in  said  board  of  commis¬ 
sioners,  by  death,  resignation  or  removal  out  of  Balti¬ 
more  county. 

4.  Be  it  enacted,  That  said  commissioners  shall 
render  an  account  of  their  proceedings  in  improving  the 
navigation  of  said  river,  and  expending  and  applying 
said  stock,  or  the  proceeds  thereof,  to  the  mayor  and  city 
council  of  Baltimore,  whenever  thereto  required. 

5.  Be  it  enacted,  That  this  act  shall  take  effect,  and 
go  into  operation,  as  soon  as  the  mayor  and  city  council 
shall  transmit  to  the  governor  and  council  their  formal 
assent  thereto,  otherwise  to  be  of  no  force  or  value  what¬ 
ever. 
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United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  7599 

Pennsylvania  Water  tfc  Power  Company,  a  Corporation. 

PETITIONER 


V. 

Federal  Power  Commission 


PETITION  FOR  REVIEW  OF  AN  ORDER  OF  THE  FEDERAL 

POWER  COMMISSION 


INTRODUCTION 

This  is  a  petition  for  review  of  an  order  (R.  215)  issued  by 
the  respondent  Federal  Power  Commission  (which  will  here¬ 
inafter  be  called  the  Commission)  on  November  3.  1939. 
in  which  the  Commission  ordered  the  petitioner  to  apply  for 
a  license  to  operate  and  maintain  its  hydroelectric  project  on 
the  Susquehanna  River  near  Holtwood.  Pennsylvania.  That 
project  consists  of  a  dam.  reservoir,  powerhouse,  and  other 
works  incidental  thereto  across  and  in  the  Susquehanna  River 
(R.  1)  at  about  mile  24.5  above  its  mouth  (R.  210:  see  also 
map.  R.  447).  The  chief  statutory  conditions  for  a  license 
are  epitomized  in  U.  S.  v.  Appalachian  Electric  Power  Co., 
311  U.  S.  377.  419  (footnote  65)  and  are  hereinafter  fully 
set  forth  on  pp.  20-33.  The  Commission’s  regulations  gov¬ 
erning  applications  for  licenses  will  be  found  on  pp.  3S-53. 

The  Commission  does  not  question  this  court's  jurisdiction, 
although  the  petitioner  does  (R.  22,  23;  petitioner’s  brief, 
p.  3). 

The  Commission  does  not  question  the  reviewability  of  its 
order  of  November  3,  1939. 


(i) 


The  petition  for  review  states  that  the  petitioner  has  con¬ 
tinuously  maintained  and  operated  this  project  since  1910, 
and  for  manv  rears  has  sold  at  wholesale  in  interstate  com- 
merce  the  electricity  there  generated  (R.  1.  2).  and  that 
“affirmative  consent  of  Congress  to  the  construction  of  the 
petitioner’s  dam  has  never  been  expressed  in  totidem  verbis 
in  any  statute,  nor  has  the  petitioner  any  federal  permit, 
right-of-way.  or  authority  eo  nomine  for  the  operation  and 
maintenance  of  its  dam.”  (R.  7.) 

The  relevant  parts  of  statutes,  regulations,  and  rules  in¬ 
volved.  which  are  not  included  in  the  appendix  to  the  peti¬ 
tioner's  brief,  are  printed  as  an  appendix  under  this  same 
cover  (infra,  pp.  18-53). 

In  writing  this  brief,  we  have  not  followed  the  order  in 
which  the  points  are  taken  up  and  developed  in  the  peti¬ 
tioner's  brief.  Rather,  we  have  tried  to  begin  with  the  foun¬ 
dation  of  the  Commission's  findings  of  basic  facts  and.  from 
that  foundation,  to  evolve  the  brief  through  the  successive 
steps  of  the  ultimate  facts,  the  application  of  the  statutory 
criteria,  and  the  constitutionality  of  such  statutory  criteria 
as  applied. 

COUNTERSTATEMENT  OF  THE  CASE 

On  September  2.  1938.  the  Commission  issued  an  order  (R. 
27)  reciting  that  the  petitioner  was  operating  and  maintain¬ 
ing  a  hydroelectric  project,  commonly  called  the  Holtwood 
development,  across  and  in  the  Susquehanna  River  at  McCalls 
Ferry  near  Holtwood.  Pennsylvania,  and  that  the  Susque¬ 
hanna  River  is  a  navigable  water  of  the  United  States  from 
and  above  the  reservoir  to  its  mouth;  and  directing  the  pe¬ 
titioner  to  show  cause  why  appropriate  proceedings  should 
not  be  instituted  against  it  for  operating  and  maintaining  the 
said  Holtwood  development  without  a  license  granted  pur¬ 
suant  to  the  Federal  Power  Act  or  a  permit  or  valid  existing 
right-of-way  granted  prior  to  June  10.  1920. 

On  October  10.  193S.  the  petitioner  filed  an  answer  (R.  2S) 
in  which  it  admitted  its  operation  and  maintenance  of  the 
Holtwood  development,  but  denied  that  the  Susquehanna 
River  is  a  navigable  water  of  the  United  States  from  above  the 
reservoir  to  its  mouth  and  particularly  that  it  is  a  navigable 
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water  of  the  United  States  at  the  site  of  the  Holt  wood  devel¬ 
opment:  and  averred  that  there  was  no  occasion  for  any  pro¬ 
ceedings  against  it  for  operating  and  maintaining  the  Holt- 
wood  development  and  that  the  Federal  Power  Commission 
had  no  jurisdiction  over  the  petitioner  to  institute  any  such 
proceedings  against  it. 

Thereafter,  on  November  1.  1938.  the  Commission  adopted 
a  further  order  (R.  29)  which,  after  referring  to  the  order 
of  September  2.  193S.  and  the  answer  filed  November  10. 
1938.  directed  that  an  investigation  and  hearing  be  had  to 
determine  all  the  facts,  and  whether  “an  order  of  the  Com¬ 
mission.  appropriate,  expedient  and  in  the  public  interest 
should  be  issued  to  conserve  and  utilize  the  navigation  and 
water  power  resources  of  said  region.” 

A  hearing  was  held  before  an  examiner.  Upon  conclusion 
of  the  hearing,  briefs  were  filed  by  the  parties,  and  on  No¬ 
vember  3,  1939,  the  Commission  made  its  findings  of  fact, 
conclusions  of  law,  and  issued  an  order  (R.  215)  requiring 
the  petitioner  to  apply  for  a  license,  pursuant  to  the  Federal 
Power  Act.  The  factual  basis  of  the  Commission's  order  is 
contained  in  its  findings  of  fact  (R.  207-211).  The  legal 
basis  of  its  order  is  contained  in  the  Commission's  opinion 
(R.  201-207). 

On  December  2.  1939.  the  petitioner  filed  with  the  Com¬ 
mission  an  application  for  rehearing  and  stay  of  the  Com¬ 
mission's  order  of  November  3.  1939  (R.  210).  On  Decem¬ 
ber  11.  1939.  the  Commission  granted  the  stay,  but  denied 
a  rehearing  (R.  230). 

STATEMENT  OF  POINTS  AND  SUMMARY  OF  ARGUMENT 

Point  I 

The  Commission’s  findings  of  the  basic  facts  are  supported  by 
substantial  evidence  (pp.  5-7) 

Examples  of  such  evidence  supporting  each  challenged  find¬ 
ing  are  given  in  the  form  of  references  to  the  pages  of  the 
record  where  the  evidence  is  found. 

Finding  0  which  is  not  challenged  by  the  petitioner,  is. 
alone  and  of  itself,  sufficient  to  sustain  the  Commission's  ulti- 
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mate  finding  that  the  Susquehanna  is  navigable  water  of  the 
United  States. 

Poi n't  IT 


The  Commission’s  order  is  warranted  by  the  findings  (pp.  8-11) 


Xo  other  single  factor  can  be  so  nearly  conclusive  in  demon¬ 
strating  navigability  as  actual  navigation.  The  Commis- 
sion’s  findings  are  analyzed  and  cases  are  cited  holding  that 
such  facts  warrant  the  ultimate  finding  of  navigability. 


Point  III 

The  Commission's  order  is  within  the  scope  of  the  Federal 

Power  Act  (pp.  11-14) 

Section  4  (g)  of  the  Act  authorizes  and  empowers  the  Com¬ 
mission  to  investigate  any  occupancy  of  navigable  waters  of 
the  United  States  for  the  purpose  of  developing  electric 
power,  and  to  issue  such  order  as  it  may  find  appropriate  to 
conserve  and  utilize  the  navigation  and  water-power  resources 
of  the  region.  Cases  abound  which  hold  that  the  determina¬ 
tion  of  an  appropriate  order  is  not  for  the  courts,  but  for  the 
commissions. 

Section  23  (b)  prohibits  the  maintenance  of  a  dam  in  a 
navigable  water  without  a  license,  even  though,  as  in  this  case, 
the  dam  was  constructed  in  1009. 


Point  IV 

The  Federal  Power  Act  as  applied  is  constitutional  (pp.  14-17) 

The  recent  case  of  United  State*  v.  Appalachian  Electric 
Power  Company  clarified  the  powers  of  Congress  over  nav¬ 
igable  waters  of  the  United  States,  and  upheld  the  constitu¬ 
tionality  of  the  Federal  Power  Act  as  requiring  a  license  for 
the  erection  of  a  dam.  That  Act  is  equally  constitutional  in 
requiring  a  license  for  the  maintenance  of  a  dam. 

The  petitioner  is  not  entitled  to  judicial  determination 
which  will  weigh  the  evidence  and  the  credibility  of  the  wit¬ 
nesses.  On  the  contrary,  the  Commission’s  findings  of  fact 
are  conclusive  if  supported  by  substantial  evidence. 
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CONCLUSION 

The  order  under  review  is  within  the  scope  of  the  Federal 
Power  Act  as  constitutionally  applied  to  the  petitioner  and 
is  based  upon  findings  of  fact  which  are  supported  by  sub¬ 
stantial  evidence  and  which  were  made  after  notice  and  hear¬ 
ings  which  afforded  the  petitioner  due  process  of  law.  It 
must  be  affirmed. 


ARGUMENT 

I 

The  Commission’s  findings  of  the  basic  facts  are  supported  by 

substantial  evidence 

The  Commissions  findings  of  the  basic  facts  are  set  forth 
(R.  207-11)  in  11  numbered  paragraphs. 

Finding  (1)  describes  the  corporate  existence  and  busi¬ 
ness  of  the  petitioner,  and  is  admitted  in  the  petition  for 
review  (R.  1-2). 

Finding  (2)  states  that  the  petitioner  owns,  maintains, 
and  operates  the  Holtwood  project  which  was  constructed 
between  1903  and  1909.  and  that  petitioner  possesses  no  fed¬ 
eral  permit,  right-of-way,  or  authority  for  the  operation  and 
maintenance  of  the  project.  These  facts  are  likewise  ad¬ 
mitted  (R.  2).  Petitioner  argues,  as  a  matter  of  law.  that 
it  is  not  maintaining  or  operating  the  project  in  violation 
of  law.  but  it  is  undisputed  that  it  has  no  permit  or  other 
instrument  evidencing  an  affirmative  grant  from  the  United 
States  of  authority  to  maintain  or  operate  the  project. 

Finding  (3)  gives  the  general  geographical  facts  of  the 
Susquehanna,  of  which  facts  this  Court  may  take  judicial 
notice.  This  finding  is  quoted  by  petitioner  on  page  12  of 
its  brief,  apparently  as  a  correct  description  of  the  river.  If 
it  is  necessary  to  refer  to  evidence  in  support  of  this  finding, 
the  attention  of  this  court  is  invited  to  the  testimony  of  Wit¬ 
ness  Nash  (R.  47.  48):  also  to  pp.  315,  373-7(5,  and  178(5- 
1790  of  the  Record. 

Finding  (4)  contains  the  basic  facts  necessary  for  the  de¬ 
termination  that  the  stream,  from  the  standpoint  of  its  physi- 
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cal  characteristics,  is  suitable  for  interstate  navigation.  This 
finding  is  also  quoted  in  full  by  the  petitioner  (petitioner's 
brief,  p.  38).  immediately  after  its  quotation  of  t he  Commis¬ 
sion's  statement  in  its  opinion  (R.  203).  of  the  legal  criteria 
which  govern  this  finding.  The  following  pages  of  the  rec¬ 
ord  contain  evidence  in  support  of  Finding  (4): 

As  to  the  physical  characteristics  of  the  river.  R.  47.  4S.  54. 
55,  58.  447:  in  the  river's  natural  condition,  obstructions  were 
not  so  numerous  or  so  serious  as  to  render  navigation  im¬ 
possible.  R.  72-74.  78-80.  374.  375.  939.  940.  943.  944.  1002. 
1281-1283.  1932-1935.  1950-1952.  2072-2082.  2203:  physical 
characteristics  establish  susceptibility  for  useful  interstate 
navigation.  R.  72,  78.  79.  80.  317.  323.  352-355.  939-944.  1002. 
1003.  1282.  1283.  2093-2103.  2111-2112.  2259-2270. 


Apparently  the  petitioner  finds  nothing  objectionable  in 
Finding  (0).  We  submit  that  Finding  (0)  alone  would  have 
been  sufficient  to  sustain  the  Commission's  conclusion  that  the 
Susquehanna  is  navigable. 

iThc  petitioner  does  attack  Findings  (5).  (7).  and  (8).  say¬ 
ing  that  they  “contain  erroneous  unsupported  statements, 
which  it  seems  unnecessary  to  discuss"  (petitioner’s  brief, 
p.  133).  However,  the  petitioner  docs  not  specify  which  of 
the  many  statements  contained  in  those  three  findings  it  con¬ 
siders  to  be  erroneous,  or  in  what  respect  they  are  erroneous. 
Again  we  refer  to  the  record  where  substantial  evidence  in 
support  of  those  findings  is  found: 

As  to  Finding  5.  navigation  facilitated  through  construc¬ 
tion  of  canals.  R.  353-354.  732-733.  1049-1051.  1229.  12S1. 


1282.  1742.  1794-1797.  2072-2074:  canalization  authorized  by 
legislatures  of  Pennsylvania  and  Maryland.  R.  730,  735-790. 
1293-1294.  Susquehanna  and  Tidewater  Canal  completed 
about  1840.  R.  354.  1057.  1331-1332. 

I  As  to  Finding  7.  transportation  of  products  on  Susque¬ 
hanna  and  tributaries  down  stream  past  Holt-wood.  R.  72. 
73.  78.  79.  352-353.  937-942.  940.  947-949.  1059-1004. 
12S1-12S3.  1589-1590;  annual  value  of  cargoes  transported  on 
river  by  rafts,  R.  353.  941-943.  1342,  15S9-1590;  down-stream 
traffic  entering  Havre  de  Grace,  R.  78.  79.  974,  1004. 
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As  to  Finding:  S.  canals  supplanted  most  of  river  traffic. 
R.  77-78,  968-1037.  12S0-1283.  1937-1938;  as  to  cargoes 
destined  to  Baltimore.  New  York.  Wilmington.  Philadelphia, 
etc..  R.  72-73.  83-84.  939-942;  as  to  navigation  on  river  con¬ 
ducted  in  substantial  amounts.  R.  353-354.  13S4^1385.  1855. 

Finding  (9)  is  not  challenged  by  the  petitioner. 

Findings  (10)  and  (11)  treat  of  the  facts  pertaining  to  the 
navigability  of  the  32-mile  stretch  between  the  head  of  the 
Holtwood  pool  and  the  mouth  of  the  river,  on  the  basis  of 
the  river  in  its  present  condition. 

The  petitioner  assails  with  vehemence  that  part  of  the 
Commission's  Finding  (10)  in  which  the  words  ‘‘pool  imme¬ 
diately  below  the  Holtwood  Dam"  appear,  and  says  (peti¬ 
tioner's  brief  p.  133)  that  this  mile  of  the  river  is  not  a  pool, 
but  a  tailrace.  Without  laboring  the  point  we  will  observe 
that  the  river  might  well  be  a  navigable  water  of  the  United 
States,  even  if  it  flowed  through  subterranean  fissures  or 
seeped  through  quicksand  for  that  mile.  See  the  definition 
of  navigable  waters  in  Section  3  (8)  of  the  Federal  Power 
Act  (Act  of  August  26.  1935.  c.  607  (49  Stat.  S3S)  U.  S.  C. 
Title  16  S  796  (8).  which  is  printed  on  page  19.  infra :  also.  The 
Montcllo .  20  Wall.  430 ,  .$32.  .$.$/.  For  a  photograph  of  that 
stretch  of  the  river,  see  Exhibit  161  (R.  2239). 

We  do  not  think  that  it  is  necessary  to  sav  anything  further 
about  Findings  (10)  and  (11).  except  to  refer  the  Court  to 
the  specific  pages  in  the  record  which  contain  substantial 
evidence  supporting  these  findings. 

For  substantial  evidence  supporting  Finding  10  see.  as  to 
physical  characteristics  of  the  Holtwood  pool.  R.  51.  57.  58. 
447;  for  physical  characteristics  of  the  river  between  Holt¬ 
wood  and  Conowingo.  R.  51.  57.  447:  for  physical  character¬ 
istics  below  Conowingo.  57.  447.  567-572.  974.  1055.  1057- 
1064.  1281-1282.  1565.  1566. 

For  substantial  evidence  supporting  Finding  11  see.  with 
reference  to  navigation  on  the  Holtwood  pool  in  Pennsyl¬ 
vania.  R.  49.  63:  for  suitability  for  interstate  navigation 
between  Holtwood  and  Conowingo.  R.  57-59.  415.  1735.  1736; 
for  suitability  for  navigation  below  Conowingo.  R.  57,  1735- 
1745. 

Sl.'.'SC— 41 - 2 
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The  Commission's  order  is  warranted  by  the  findings 

A.  Actual  navigation 


Xo  other  single  factor  can  he  so  nearly  conclusive  in  demon¬ 
strating  navigability  as  actual  navigation.  Let  us.  therefore, 
examine  the  Commission’s  findings  concerning  actual  navi¬ 


gation. 

for  many  years  before  there  were  canals  along  the  Susque¬ 
hanna.  arks  and  rafts  were  navigated  down  stream  in  the 
river  channel  (Finding  6.  R.  209). 

The  first  canal  on  the  Susquehanna  River,  a  one-mile  de¬ 
tour  around  the  Conewago  Falls  at  mile  GO.  was  completed  in 
1797.  Keel  boats  using  this  one-mile  detour,  navigated  the 
river  above  and  below  the  canal,  after  its  completion  (Find¬ 
ing  f).  R.  209). 

Many  of  the  arks  and  keel  boats,  transporting  grain  and 
provisions  of  all  kinds,  started  navigation  at  Wilkcsbarre, 
Pennsylvania,  (mile  173).  at  Williamsport.  Pennsylvania,  on 
the  West  Branch  (mile  157).  and  on  the  Juniata  River,  and 
continued  down  past  the  present  site  of  the  Holtwood  project. 
The  annual  value  of  the  cargoes  carried  by  the  rafts,  which 
usually  came  down  the  West  Branch,  sometimes  reached 
$5,000,000.  While  some  of  this  commerce  was  local,  most  of 
it  moved  down  the  river  to  Havre  dc  Grace  (Finding  7,  R. 
209). 

About  1840  the  Susquehanna  and  Tidewater  Canal  was 
completed  along  the  lower  45-mile  stretch  of  the  river  (Find¬ 
ing  5.  R.  209). 

After  the  completion  of  the  Susquehanna  and  Tidewater 
Canal,  most  of  the  river  traffic  was  conducted  on  the  canal, 
except  that  arks  which  were  too  wide  to  pass  through  the 
locks  were  navigated  in  the  river  itself  during  periods  of  high 
water.  Cargoes  in  large  quantities  were  transported  not  only 
to  the  mouth  of  the  river,  but  to  Baltimore,  New  York.  Wil¬ 
mington.  Philadelphia,  and  other  markets.  With  the  advent 
of  the  railroads,  navigation  on  this  river  gradually  declined, 
but  it  nevertheless  continued  in  substantial  amounts  until 
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the  beginning  of  the  present  century  when  the  canal  was 
washed  out  by  floods  and  was  abandoned  (Finding  8.  R.  209). 

It  is  obvious  that  these  findings  of  prolonged  and  substan¬ 
tial  actual  navigation  amply  warrant  the  ultimate  finding  of 
navigability.  It  is  immaterial  that  the  actual  navigation  has 
been  abandoned.  Economy  Light  Co.  v.  United  States .  25(3 
l’.  S.  113.  124.  Arizona  v.  California .  283  U.  S.  423.  453-454. 
It  is  unimportant  that  actual  navigation  is  attended  with 
difficulties  and  dangers.  The  Montello ,  20  Wallace,  430.  443. 
It  is  unnecessary  that  the  use  should  be  continuous.  United 
Stales  v.  Utah ,  283  U.  S.  64. 

“Even  absence  of  use  over  long  periods  of  years,  because 
of  changed  conditions,  the  coming  of  the  railroad  or  im¬ 
proved  highways,  does  not  affect  the  navigability  of  rivers  in 
the  constitutional  sense.  Ashwandcr  v.  Tennessee  Valley  Au¬ 
thority,  297  U.  8.  2SS.  329.  It  is  well  recognized,  too.  that  the 
navigability  may  be  of  a  substantial  part  only  of  the  water¬ 
way  in  question  *  *  *.*'  United  States  v.  Appalachian 

Electric  Power  Co..  311  U.  S.  377.  409.  410. 

B.  Susceptibility  for  navigation 

Disregarding  for  the  moment,  however,  the  Commission's 
ultimate  finding  that  actual  navigation  of  the  Susquehanna  is 
sufficient  to  sustain  its  navigability,  we  must  remember  that 
the  New  River  case  ( Appalachian  Electric  Power  Co.  v. 
United  Stales,  supra)  made  it  clear  that  suitability  for  navi¬ 
gation  may  also  suffice  for  a  finding  of  navigability.  “Con¬ 
gress  has  recognized  this  in  Section  3  of  the  Water  Power  Act. 
defining  ‘navigable  waters'  as  those  ‘which  either  in  their 
natural  or  improved  condition'  are  used  or  suitable  for 
use.  *  *  *  The  power  of  Congress  over  commerce  is  not  to 
be  hampered  because  of  the  necessity  for  reasonable  improve¬ 
ments  to  make  an  interstate  waterway  navigable  for  traffic.” 
United  States  v.  Appalachian  Electric  Power  Co.,  311  U.  S. 
377.  407.  40S. 

Let  us  now  consider  the  Commission’s  findings  concerning 
the  physical  characteristics  of  the  Susquehanna  River.  Start¬ 
ing  at  its  mouth  and  traveling  upstream  we  pass  Port  Deposit 


10 


and  Havre  de  Grace  (Finding  10.  R.  211).  Continuing  up¬ 
stream  to  the  Conowingo  Dam  at  mile  0.0.  which  is  licensed 
by  the  Commission  (Finding  9.  R.  210).  the  channel  depth 
varies  from  5  to  20  feet  except  for  a  short  stretch  at  mile  7 
which,  though  permitting  the  passage  of  boats  of  light  draft, 
would  require  excavating  to  permit  passage  of  boats  drawing 
0  to  0  feet  (Finding  10.  R.  211). 

Above  the  Conowingo  Dam  we  travel  upstream  for  about  14 
miles  on  the  Conowingo  Pool,  the  minimum  channel  depth 
being  20  feet  (Finding  10.  R.  210).  At  about  mile  15.2.  ap¬ 
proximately  0  miles  above  the  Conowingo  Dam.  we  cross  the 
Mary  land- Pennsylvania  State  line  (Finding  11.  R.  211).  At 
the  head  of  the  Conowingo  pool,  about  mile  23.0,  we  encounter 
a  shallow  place  which  would  require  excavating  for  about  one- 
quarter  of  a  mile  in  order  to  permit,  at  extreme  low  flow,  pas¬ 
sage  of  boats  drawing  ti  to  9  feet.  Beyond  this  shallow  place 
\ve  come  into  a  pool  one  mile  long,  minimum  deptli  30  feet, 
at  the  head  of  which  we  encounter,  at  about  mile  24.5.  tiie 
Holtwood  Dam  which  is  the  subject  of  the  present  litigation 
(Finding  10.  R.  210). 

Continuing  upstream  on  the  Holtwood  pool  for  71-  miles, 
the  channel  varying  in  depth  from  85  feet  to  5/  feet,  we  en¬ 
counter  the  Safe  Harbor  Dam  at  mile  32.  That  dam  is  also 
licensed  by  the  Commission  (Finding  10.  R.  210). 

There  is  an  average  annual  flow  of  water  at  Holtwood  (mile 
24.5)  of  approximately  35.000  cubic  feet  per  second;  in  the 
vicinity  of  Holtwood  the  river,  in  its  natural  condition,  was 
between  000  and  3.000  feet  in  width  and  from  3  to  30  feet  in 
depth;  from  the  point  where  the  Juniata  empties  into  the 
Susquehanna  (at  mile  S4.0)  to  the  mouth  of  the  Susquehanna 
at  Havre  de  Grace  the  average  slope  is  4.02  feet  per  mile;  in 
its  natural  condition  the  obstructions,  such  as  rapids,  falls, 
and  shallows,  were  not  so  numerous  or  so  serious  as  to  render 
navigation  impossible.  These  physical  characteristics  of  the 
Susquehanna  River  establish  its  susceptibility  for  useful  in¬ 
terstate  navigation  (Finding  4.  R.  20S). 

The  Holtwood  pool  is  suitable  for  the  transportation  of  per¬ 
sons  or  property  within  the  State  of  Pennsylvania.  The 
Pcnnsylvania-Maryland  State  Line  is  at  approximately  mile 
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15.2.  The  stretch  of  the  river  between  the  Holt  wood  Dam 
and  the  Conowingo  Dam  is  suitable  for  the  transportation  of 
persons  or  property  in  interstate  commerce  between  the  State* 
of  Pennsylvania  and  Maryland.  The  stretch  of  the  river  be¬ 
low  the  Conowingo  Dam  is  suitable  for  the  transportation  of 
persons  or  property  in  interstate  commerce  from  the  State  of 
Maryland  into  the  Chesapeake  Bay  and  to  destinations  in 
other  States.  The  only  obstruction  which  now  stands  in  the 
way  of  the  Holtwood  pool's  being  part  of  a  navigable  stretch 
which  extends  into  the  State  of  Maryland  is  the  Holtwood 
Dam.  and  the  only  additional  obstruction  which  now  stands 
in  the  way  of  the  Holtwood  pool's  being  part  of  a  navigable 
stretch  extending  from  Pennsvlvania  bovond  the  State  of 
Maryland  is  the  Conowingo  Dam.  The  evidence  shows,  and 
it  is  a  matter  of  common  knowledge,  that  if  locks  were  con¬ 
structed  in  the  Holtwood  and  Conowingo  dams,  navigation 
could  be  conducted  from  the  Holtwood  pool  down  to  and 
beyond  the  State  of  Maryland  (Finding  11.  R.  211). 

Ill 

The  Commission's  order  is  within  the  scope  of  the  Federal 

Power  Act 

Section  4  (g)  of  the  Federal  Power  Act  (Act  of  August  20. 
1935.  c.  (5S7  (49  Stat.  841).  U.  S.  C..  Title  10.  55  797)  provides 
that  the  Commission  is  authorized  and  empowered  ‘‘upon  its 
own  motion  to  order  an  investigation  of  any  occupancy  of. 
*  *  *  for  the  purpose  of  developing  electric  power.  *  *  * 

streams  or  other  bodies  of  water  over  which  Congress  has  ju¬ 
risdiction  under  its  authority  to  regulate  commerce  *  *  * 

by  any  person,  corporation  *  *  *  and  to  issue  such  order 

as  it  may  find  appropriate,  expedient,  and  in  the  public  inter¬ 
est  to  conserve  and  utilize  the  navigation  and  water  power 
resources  of  the  region." 

The  petitioner  states  that  this  section  does  not  authorize 
the  Commission  to  order  the  petitioner  to  apply  for  a  license. 
As  was  so  aptly  remarked  by  Circuit  Judge  Evans  in  Natural 
Gas  Pipeline  Company  oj  America  et  al.  v.  Federal  Power 
Commission  (7th  Circuit.  April  14.  1941).  “In  petitioners' 
argument  there  is  a  tendency,  which  is  somewhat  character- 
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istic  of  arguments  in  cases  which  attack  powers  of  Congress 
and  the  procedure  of  the  regulating  commission,  to  observe 
"I  do  not  find  it  written  in  the  bond/  ” 

The  Commission  found  that  an  order  requiring  the  peti¬ 
tioner  to  apply  for  a  license  was  an  order  appropriate,  expe¬ 
dient.  and  in  the  public  interest  to  conserve  and  utilize  the 
navigation  and  water-power  resources  of  the  region.  Cases 
abound  which  hold  that  the  determination  of  an  appropriate 
order  is  not  for  the  courts,  but  for  the  regulatory  commis¬ 
sions.  See.  for  example.  International  Association  of  Machin¬ 
ists  v.  Xational  Labor  Relations  Board ,  311  U.  S.  72.  S2.  To 
paraphrase  an  excerpt  from  the  Supreme  Court's  opinion  in 
t hat  case  we  may  say  that  the  determination  of  what  order 
is  appropriate  “necessarily  involves  an  exercise  of  discretion 
on  the  part  of  the  Commission — discretion  involving  an  expert 
judgment  as  to  ways  and  means  of  conserving  and  utilizing 
the  navigation  and  water  resources  of  the  region.  It  is  for 
the  Commission,  not  the  courts,  to  determine  how  the  navi¬ 
gation  and  water-power  resources  of  the  region  may  be  con¬ 
served  and  utilized.” 

The  petitioner  contends  that  the  order  is  not  within  the 
scope  of  the  Commission's  power  because  the  Secretary  of 
War.  in  1004.  in  passing  upon  an  application  for  permission  to 
construct  a  bridge  across  the  Susquehanna  River  some  eight 
miles  below  where  the  petitioner  owns  and  maintains  its  dam. 
held  that  the  Susquehanna  was  not  navigable  water  of  the 
United  States.  The  Commission  needs  only  to  remind  the 
court  that  whatever  determination  the  Secretary  of  War  may 
have  made  on  that  occasion  involved  a  railroad  company’s 
bridge  at  Havre  de  Grace,  not  the  petitioner's  dam  at  Holt- 
wood.  However,  even  had  the  Federal  Power  Commission 
been  in  existence  in  1004.  and  had  it  then  determined  that  the 
Susquehanna  River  at  Havre  de  Grace  was  not  a  navigable 
water  of  the  United  States,  such  determination  would  not 
have  been  binding  upon  it  later  in  passing  on  the  question 
of  whether  the  Susquehanna  is  a  navigable  water  at  the  site 
of  the  petitioner's  dam.  so  long  as  the  Commission  had  before 
it.  in  making  its  determination,  substantial  evidence  that  the 
Susquehanna  is  a  navigable  water  of  the  United  States  at  the 
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site  of  the  petitioner’s  dam.  Virginian  Railway  Company  v. 
United  States ,  272  U.  S.  058.  665.  666. 

The  petitioner  contends  that  Section  23  (b)  of  the  Federal 
Power  Act  (infra,  p.  36)  “must  be  construed  and  applied 
prospectively,  not  retroactively.  It  is  applicable  only  to  the 
construction  of  dams  after  the  passage  of  the  Act  of  1935  and 
to  the  operation  and  maintenance  of  dams  so  constructed ” 
(Petitioner's  brief,  p.  172).  The  petitioner  implies  that  to 
construe  Section  23  (b)  as  being  applicable  to  its  Holtwood 
dam  would  cause  the  Federal  Power  Act  to  be  held  unconsti¬ 
tutional.  and  that  such  construction  should  therefore  be 
avoided.  The  constitutionality  of  the  Federal  Power  Act  will 
be  discussed  infra,  pp.  14-17. 

The  petitioner  also  contends  that  the  order  is  not  author¬ 
ized  by  the  Federal  Power  Act  because  the  Act  was  not  in¬ 
tended  to  apply  to  dams  already  constructed  and  in  operation 
prior  to  its  enactment.  A  reading  of  Section  4  (g)  (p.  23. 
infra),  which  authorizes  investigations  not  only  of  intention 
to  occupy,  but  also  of  occupancy,  and  of  Section  23  (b)  which 
prohibits  construction,  operation,  or  maintenance  of  a  dam 
without  a  license,  etc.,  will  answer  that  contention. 

The  petitioner  then  contends  (petitioner's  brief,  pp.  145- 
173)  that  the  order  is  not  within  the  Commission’s  powers 
because  the  Holtwood  dam  was  neither  constructed  nor  main¬ 
tained  in  violation  of  Sections  0  and  10  of  the  Rivers  and 
Harbors  Act  of  1899  (Act  of  March  3.  1899.  e.  425.  $  9.  10 
(30  Stat.  1151).  I\  S.  C..  Title  33.  §  401.  403.  printed  in  peti¬ 
tioner's  appendix,  pp.  3.  4).  However,  in  its  petition  for  re¬ 
view  (R.  7)  the  petitioner  admits  that — 


Affirmative  consent  of  Congress  to  the  construc¬ 
tion  of  the  petitioner's  dam  lias  never  been  expressed 
in  totidem  verbis  in  any  statute,  nor  has  the  peti¬ 
tioner  any  federal  permit,  right-of-way.  or  authority 
eo  nomine  for  the  operation  and  maintenance  of  its 
dam. 


and  on  page  26  of  its  brief  says  that  "The  Holtwood  dam  was 
constructed  under  the  Mill  Dam  Act."  [A  Pennsylvania 
statute.  1 

This  contention  is  completely  answered  by  the  Supreme 
Court  in  United  States  v.  Appalachian  Electric  Power  Co.. 
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311  U.  S.  377.  where,  at  page  30S  it  says  “Sections  9  and  10 
of  i  the  Rivers  and  Harbors  Act  of  1S99  make  it  unlawful  to 
construct  a  dam  in  any  navigable  water  of  the  United  States 
without  the  consent  of  Congress.*’ 

IV 

The  Federal  Power  Act  as  applied  is  constitutional 

The  petitioner  contends,  on  page  17ti  of  its  brief,  that  the 
Act  is  unconstitutional  because  it  confers  on  the  Commission 
“unlimited  power  to  do  and  require  anything  relating  to  oc¬ 
cupancy  and  use  of  navigable  waters  for  power  purposes.* 
and  cites  Seheehter  v.  United  States.  295  l  .  S.  495  as  sup¬ 
porting  that  contention. 

We  will  try  to  confine  our  discussion  to  the  somewhat  more 
limited  question  before  the  court:  namely,  whether  the  Act 
is  unconstitutional  because  it  empowers  the  Commission  (1) 
to  i determine  whether  the  Susquehanna  is  a  navigable  water 
of  the  United  States  at  the  site  of  the  Holtwood  dam.  and 
(2i)  having  determined  that  it  is.  to  order  the  petitioner  to 
apply  for  a  license. 

The  Schcrhtrr  case  is  in  point  only  as  upholding  the  Com¬ 
mission’s  power  of  “determination  of  facts  to  which  the  policy 
as! declared  by  the  Legislature  is  to  apply”  and  as  “recogni¬ 
tion  of  the  necessity  and  validity  of  such  provisions,  and  the 
wide  range  of  administrative  authority  which  has  been  de¬ 
veloped  by  means  of  them.”  Schechter  v.  United  States.  295 
l\  S.  495.  530.  Xo  issue  as  to  delegation  of  legislative  power 
exists  in  our  present  case. 

The  powers  of  Congress  over  navigable  waters  of  the  United 
States  have  been  clarified  by  the  recent  cases  of  United  States 
v.  Appalachian  Electric  Power  Co..  311  LT.  S.  377.  and  United 
States  v.  Chicago.  Milwaukee.  St.  Paul  <£  Pacific  Railroad 
Co..  —  U.  S.  — .  61  S.  Ct.  772.  The  earlier  case  upheld  the 
constitutionality  of  the  Federal  Power  Act.  and  the  Supreme 
Court,  instead  of  confining  its  discussion  to  the  powers  of 
Congress  to  license  the  erection  of  a  dam  in  navigable  waters, 
stated  that  the  United  States  has  the  power  to  require  a 
license  for  such  maintenance  of  a  dam. 
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Possessing  this  plenary  power  to  exclude  structures 
from  navigable  waters  and  dominion  over  flowage  and 
its  product,  energy,  the  United  States  may  make  the 
erection  or  maintenance  of  a  structure  in  a  navigable 
water  dependent  upon  a  license.  Greenleaf  Lumber 
Co.  v.  Garrison .  237  U.  S.  251,  268:  United  States  v. 
Rio  Grande  Irrigation  Co .,  174  U.  S.  690,  707.  This 
power  is  exercised  through  $  9  of  the  Rivers  and  Har¬ 
bors  Act  of  1899  prohibiting  construction  without  Con¬ 
gressional  consent  and  through  §  4  (e)  of  the  present 
Power  Act.  U.  S.  v.  Appalachian  Electric  Power  Co.. 
311  U.  S.  377.  424. 

The  foregoing  quotation  may  be  contrasted  with  the  as¬ 
sertion  (petitioner's  brief,  p.  18S)  that  “there  is  no  rational 
relationship  between  (1)  the  question  whether  or  not  peti¬ 
tioner's  dam  is  maintained  and  operated  contrary  to  the  pro¬ 
visions  of  the  Rivers  and  Harbors  Act  of  1899  or  tiie  Federal 
Power  Act.  (2)  conservation  and  utilization  of  navigation 
and  water-power  resources,  and  (3)  the  Commission's  order 
that  petitioner  apply  for  a  license." 

The  petitioner  also  contends  (petitioner's  brief,  p.  1S5)  that 
if  the  Federal  Power  Act  grants  to  the  Commission  the  power 
to  try  and  decide  “all  the  questions  of  law  and  fact  involved 
in  the  ultimate  question  whether  petitioner's  dam  from  1905 
to  1910  was  constructed,  and  ever  since  has  been  operated  and 
maintained,  contrary  to  law"  the  Act  is  unconstitutional,  and 
cites  Crowell  v.  Benson,  285  U.  S.  22.  58-61  as  supporting  that 
contention. 

We  construe  the  petitioner's  contention  as  being  that 
Crowell  v.  Benson  is  authority  for  the  proposition  that  it  will 
be  deprived  of  its  constitutional  rights  unless  this  court,  after 
weighing  the  evidence  in  the  record  and  without  regard  for 
the  Commission’s  findings  or  conclusions,  reaches  an  inde¬ 
pendent  judicial  determination  of  navigability  vel  non  of  the 
Susquehanna  at  Holtwood.  We  do  not  so  understand  the 
law.  On  the  contrary,  we  understand  the  law  to  be  that  any 
and  every  finding  of  fact  by  the  Commission  which  is  based 
on  substantial  evidence  is  conclusive.  Federal  Power  Act. 

31553G— 41 - 3 


16 


Section  313  (b).  printed  in  appendix  to  brief  for  petitioner, 
pp.  20.  21  (Act  of  August  26.  1035.  c,  087.  $  213  (U.  S.  C.. 
Title  10.  $  825  1.))  Montana  Power  Co.  v.  Federal  Power 
Commission  (9  Cir.)  112  F.  2d  371.  374. 


The  judicial  function  is  exhausted  when  there  is 
found  to  be  a  rational  basis  for  the  conclusions  ap¬ 
proved  by  the  administrative  body.  *  *  *  Roches¬ 

ter  Telephone  Corporation  v.  United  States .  307  U.  S. 
125.  146. 

*  *  *  should  not  review  the  facts,  since  sec¬ 

tion  10  (o'!  of  the  act  (29  V.  S.  C..  $  160  (e)  provides 
that  ‘‘the  findings  of  the  Board  as  to  the  facts,  if  sup¬ 
ported  by  evidence,  shall  be  conclusive."  and  there  was 
substantial  evidence  to  support  the  findings.  IV a  sh¬ 
iny  ton.  Virginia  &  Maryland  Coach  Co.  v.  National 
Labor  Relations  Board ,  301  U.  S.  142.  146-147. 


*  *  *  review  of  the  Administrator's  order  by  the 

Courts  is  limited  to  questions  of  law  “and  findings  of 
fact  by  the  Administrator  when  supported  by  sub¬ 
stantial  evidence  shall  be  conclusive.”  *  *  *  We 

conclude  that  the  Administrator’s  findings  are  sup¬ 
ported  by  substantial  evidence.  Any  different  conclu¬ 
sion  would  require  us  to  substitute  our  judgment  of 
the  weight  of  the  evidence  and  the  inferences  to  be 
drawn  from  it  for  that  of  the  Administrator  which  the 
statute  forbids.  Opp  Cotton  Mills  Inc.  v.  Adminis¬ 
trator ,  312  U.  8.  126.  139. 

The  petitioner  implies  that  if  the  Federal  Power  Act.  and 
particularly  Sections  23  (b)  and  4  (g)  thereof,  are  applicable 
to  the  maintenance  of  its  Iloltwood  dam,  such  provisions  are 
unconstitutional  because  retroactive  or  retroactively  applied. 
Retroactivity  alone,  in  Federal  legislation  or  in  its  application, 
is  not  inconsistent  with  the  provisions  of  the  Constitution. 
Watson  v.  Mercer.  S  Pet.  SS.  110:  Milliken  v.  United  States , 
283  U.  S.  15.  21.  For  cases  upholding  retroactive  applica¬ 
tions  of  federal  statutes,  see  Paramino  Lumber  Company  v. 
Marshall .  309  U.  S.  370.  and  H.  Rome  Company  v.  Crivella, 
310  U.  S.  612. 

We  have  shown  that  the  unequivocal  language  of  Sections 
4  (g)  and  23  (b)  discloses  that  the  Federal  Power  Act  was 
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intended  by  Congress  to  apply  to  dams  constructed  after  the 
enactment  of  the  Rivers  and  Harbors  Act  of  1899.  The  order 
under  review  does  not  attempt  a  retroactive  application  of 
the  Act.  The  petitioner  is  ordered  to  apply  for  a  license,  not 
to  accept  a  license  as  of  some  past  date.  We  submit  that 
there  is  no  valid  constitutional  objection  to  the  order. 

CONCLUSION 

In  the  Sayinaw  Broadcasting  Company  case 1  this  Court 
charted  the  orderlv  course  to  be  followed  by  administrative 
tribunals  in  arriving  at  their  orders.  We  have  constructed 
this  brief  according  to  that  pattern.  We  believe  that  the 
record  discloses  that  the  Commission  followed  that  course  in 
evolving  the  order  now  under  review.  We  submit  that  the 
petitioner  was  given  more  than  adequate  notice  (supra,  pp.  2. 
3)  and  more  than  an  adequate  hearing.2 

In  the  last  analysis,  it  appears  to  us  that  the  basic  issue 
in  this  case  is  whether  Sections  4  (g)  and  23  (b)  of  the  Fed¬ 
eral  Power  Act  apply  to  the  petitioner's  Holtwood  dam.  which 
was  constructed  about  1909.  We  submit  that  the  unequivo¬ 
cal  language  of  those  sections,  as  well  as  the  Appalachian  de¬ 
cision.  compel  the  conclusion  that  those  sections  are  applicable, 
and  that  the  Commission's  order  must  be  affirmed. 

Respectfully  submitted. 

William  S.  Youxgman.  Jr.. 

General  Counsel, 
Wallace  H.  Walker. 

Assistant  General  Counsel , 
Attorneys  for  the  Federal  Power  Commission. 

Gregory  Han  kin. 

Special  Counsel,  Federal  Power  Commission, 

Of  Counsel. 


1  90  Fed.  2d  r»."4.  r.r.9. 

! For  example,  inspection  of  the  printed  record  discloses  tlntr  the  peti¬ 
tioner's  testimony  and  argument  tills  approximately  7."  of  the  total  of  200 
pages  of  the  printed  transcript  of  the  hearings,  and  that  the  printed  ex¬ 
hibits  introduced  by  the  Commission  till  approximately  l.oOO  pages  of  the 
printed  record,  while  the  jietitioner's  printed  exhibits  till  approximately 
700  pages;  and  that  the  petitioner  does  not  complain  of  the  exclusion  of 
any  testimony  or  other  evidence  offered  by  it. 


APPENDIX 


Excerpts  from  Federal  Power  Act  (Act  of  June  10,  1920. 
c.  2 io.  41  Stat.  1063:  Act  of  March  3,  1921,  c.  129,  41  Stat. 
1353:  Act  of  June  23.  1930.  c.  572.  46  Stat.  797;  Act  of  Aug. 
26.  1935.  c.  6S7.  Title  II.  49  Stat.  S3S:  IT.  S.  C..  Title  16, 
^  791a-S25r): 

***** 

Sec.  3.  [As  amended  August  26,  1035.]  The  words  defined 
in  this  section  shall  have  the  following  meanings  for  purposes 
of  this  Act.  to  wit: 

(1)  “public  lands"  means  such  lands  and  interest  in  lands 
owned  by  the  United  States  as  are  subject  to  private  appro¬ 
priation  and  disposal  under  public-land  laws.  It  shall  not 
include  “reservations."  as  hereinafter  defined: 

(2)  “reservations"  means  national  forests,  tribal  lands  em¬ 
braced  within  Indian  reservations,  military  reservations,  and 
other  lands  and  interests  in  lands  owned  by  the  United  States, 
and  withdrawn,  reserved,  or  withheld  from  private  appropria¬ 
tion  and  disposal  under  the  public-land  laws;  also  lands  and 
interests  in  lands  acquired  and  held  for  any  public  purposes; 
but  shall  not  include  national  monuments  or  national  parks; 

(3)  “corporation"  means  any  corporation,  joint-stock  com¬ 
pany.  partnership,  association,  business  trust,  organized  group 
of  persons,  whether  incorporated  or  not.  or  a  receiver  or  re¬ 
ceivers.  trustee  or  trustees  of  any  of  the  foregoing.  It  shall 
not  include  “municipalities”  as  hereinafter  defined; 

(4)  “person”  means  an  individual  or  a  corporation ; 

(5)  “licensee"  means  any  person.  State,  or  municipality 
licensed  under  the  provisions  of  section  4  of  this  Act,  and  any 
assignee  or  successor  in  interest  thereof; 

(6)  “State"  means  a  State  admitted  to  the  Union,  the  Dis¬ 
trict  of  Columbia,  and  any  organized  Territory  of  the  United 
States; 

(IS) 
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(7)  “municipality”  means  a  city,  county,  irrigation  dis¬ 
trict,  drainage  district,  or  other  political  subdivision  or  agency 
of  a  State  competent  under  the  laws  thereof  to  carry  on  the 
business  of  developing,  transmitting,  utilizing,  or  distributing 
power ; 

(8)  “navigable  waters”  means  those  parts  of  streams  or 
other  bodies  of  water  over  which  Congress  has  jurisdiction 
under  its  authority  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  which  either  in  their  natu¬ 
ral  or  improved  condition  notwithstanding  interruptions  be¬ 
tween  the  navigable  parts  of  such  streams  or  waters  by  falls, 
shallows,  or  rapids  compelling  land  carriage,  are  used  or  suit¬ 
able  for  use  for  the  transportation  of  persons  or  property  in 
interstate  or  foreign  commerce,  including  therein  all  such  in¬ 
terrupting  falls,  shallows,  or  rapids,  together  with  such  other 
parts  of  streams  as  shall  have  been  authorized  by  Congress 
for  improvement  by  the  United  States  or  shall  have  been  rec¬ 
ommended  to  Congress  for  such  improvement  after  investiga¬ 
tion  under  its  authority; 

(9)  “municipal  purposes”  means  and  includes  all  purposes 
within  municipal  powers  as  defined  by  the  constitution  or 
laws  of  the  State  or  by  the  charter  of  the  municipality; 

(10)  “Government  dam”  means  a  dam  or  other  work  con¬ 
structed  or  owned  by  the  United  States  for  Government  pur¬ 
poses  with  or  without  contribution  from  others ; 

(11)  “project  means  complete  unit  of  improvement  or  de¬ 
velopment.  consisting  of  a  powerhouse,  all  water  conduits, 
all  dams  and  appurtenant  works  and  structures  (including 
navigation  structures)  which  are  a  part  of  said  unit,  and  all 
storage,  diverting,  or  forebay  reservoirs  directly  connected 
therewith,  the  primary  line  or  lines  transmitting  power  there¬ 
from  to  the  point  of  junction  with  the  distribution  system  or 
with  the  interconnected  primary  transmission  system,  all  mis¬ 
cellaneous  structures  used  and  useful  in  connection  with  said 
unit  or  any  part  thereof,  and  all  water-rights,  rights-of-way, 
ditches,  dams,  reservoirs,  lands,  or  interest  in  lands,  the  use 
and  occupancy  of  which  are  necessary  or  appropriate  in  the 
maintenance  and  operation  of  such  unit; 
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(12)  ‘‘project  works*’  means  the  physical  structures  of  a 
project: 

(13)  “net  investment”  in  a  project  means  the  actual  legiti¬ 
mate  original  cost  thereof  as  defined  and  interpreted  in  the 
“classification  of  investment  in  road  and  equipment  of  steam 
roads,  issue  of  1014.  Interstate  Commerce  Commission,*’  plus 
similar  costs  of  additions  thereto  and  betterments  thereof, 
minus  the  sum  of  the  following  items  properly  allocated  there¬ 
to.  if  and  to  the  extent  t hat  such  items  have  been  accumulated 
during  the  period  of  the  license  from  earnings  in  excess  of  a 
fair  return  on  such  investment:  (a)  Unappropriated  surplus, 
(b)!  aggregate  credit  balances  of  current  depreciation  accounts, 
and  (c)  aggregate  appropriations  of  surplus  or  income  held 
in  amortization,  sinking  fund,  or  similar  reserves,  or  expended 
for  additions  or  betterments  or  used  for  the  purposes  for 
which  such  reserves  were  created.  The  term  “cost”  shall  in¬ 
clude.  insofar  as  applicable,  the  elements  thereof  prescribed 
in  said  classification,  but  shall  not  include  expenditures  from 
funds  obtained  through  donations  by  States,  municipalities, 
individuals,  or  others,  and  said  classification  of  investment 
of  the  Interstate  Commerce  Commission  shall  insofar  as  ap¬ 
plicable  be  published  and  promulgated  as  a  part  of  the  rules 
and  regulations  of  the  Commission; 

(14)  “Commission”  and  “Commissioner”  means  the  Fed¬ 
eral  Power  Commission,  and  a  member  thereof,  respectively; 

(15)  “State  commission”  means  the  regulatory  body  of  the 
State  or  municipality  having  jurisdiction  to  regulate  rates 
and  charges  for  the  sale  of  electric  energy  to  consumers  with¬ 
in  the  State  or  municipality; 

(10)  “security’’  means  any  note,  stock,  treasury  stock, 
bond,  debenture,  or  other  evidence  of  interest  in  or  indebted¬ 
ness  of  a  corporation  subject  to  the  provisions  of  this  Act. 
Act  of  June  10.  1920,  c.  2S5,  S  3.  41  Stat.  1063;  Act  of  Aug.  26, 
1935.  c.  687.  Title  II,  §  201.  49  Stat.  S3S;  U.  S.  C.,  Title  16, 
§  796. 

Sec.  4.  [As  amended  August  26,  1935.]  The  Commission 
is  hereby  authorized  and  empowered — 

(a)  To  make  investigations  and  to  collect  and  record  data 
concerning  the  utilization  of  the  water  resources  of  any  region 
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to  be  developed,  the  water-power  industry  and  its  relation 
to  other  industries  and  to  interstate  or  foreign  commerce,  and 
concerning  the  location,  capacity,  development  oo~!>.  and  rela¬ 
tion  to  markets  of  power  sites,  and  whether  the  power  from 
Government  dams  can  be  advantageously  r-ed  by  the  United 
States  for  its  public  purposes,  and  what  is  a  fair  value  of 
such  power,  to  the  extent  the  Commi-sion  may  deem  neccs- 
saty  or  useful  for  the  purposes  of  this  Act. 

(b)  To  determine  the  actual  legitimate  oiiginal  cost  of 
and  the  net  investment  in  a  licensed  project,  and  to  aid  the 
Commission  in  such  determinations,  each  licensee  shall,  upon 
oath,  within  a  reasonable  period  of  time  to  be  fixed  by  the 
Commission,  after  the  construction  of  the  oiiginal  project  or 
anv  addition  thereto  or  betterment  thereof,  file  with,  the  Com- 
mission  in  such  detail  as  the  Commission  may  lequiro.  a  state¬ 
ment  in  duplicate  showing  the  actual  legitimate  original  cost 
of  construction  of  such  project,  addition,  or  betterment,  and 
of  the  price  paid  for  water  rights,  rights-of-way.  lands,  or  in¬ 
terest  in  lands.  The  licensee  shall  grant  to  the  Commission 


or  to  its  duly  authorized  agent  or  agents,  at  all  reasonable 
times,  free  access  to  such  project,  addition,  or  betterment, 
and  to  all  maps,  profiles,  contracts,  reports  of  engineers,  ac¬ 
counts.  books,  records,  and  all  other  papers  and  documents  re¬ 
lating  thereto.  The  statement  of  actual  legitimate  original 
cost  of  said  project,  and  revisions  thereof  as  determined  by 
the  Commission,  shall  be  filed  with  the  Secretary  of  the 
Treasury. 

(c)  To  cooperate  with  the  executive  departments  and  other 
agencies  of  State  or  National  Governments  in  such  investiga¬ 
tions;  and  for  such  purpose  the  several  departments  and 
agencies  of  the  National  Government  are  authorized  and 
directed  upon  the  request  of  the  Commission  to  furnish  such 
records.,  papers,  and  information  in  their  possession  as  may  be 
requested  by  the  Commission,  and  temporarily  to  detail  to 
the  Commission  such  officers  or  experts  as  may  be  necessary 
in  such  investigations. 

(d)  To  make  public  from  time  to  time  the  information 
secured  hereunder  and  to  provide  for  the  publication  of  its 


reports  and  investigations  in  such  form  apd  manner  as  may 
be  best  adapted  for  public  information  and  use.  The  Com¬ 
mission.  on  or  before  the  3d  day  of  January  of  each  year, 
shall  submit  to  Congress  for  the  fiscal  year  preceding  a  classi¬ 
fied  report  showing  the  permits  and  licenses  issued  under  this 
Part,  and  in  each  case  the  parties  thereto,  the  terms  pre¬ 
scribed.  and  the  moneys  received,  if  any,  or  account  thereof. 
Such  report  shall  contain  the  names  and  show  the  compensa¬ 
tion1  of  the  persons  employed  by  the  Commission. 

(e)  To  issue  licenses  to  citizens  of  the  United  States,  or  to 
any  association  of  such  citizens,  or  to  any  corporation  organ¬ 
ized  under  the  laws  of  the  United  States  or  any  State  thereof, 
or  to  any  State  or  municipality  for  the  purpose  of  construct¬ 
ing. 'operating,  and  maintaining  dams,  water  conduits,  reser¬ 
voirs.  power  houses,  transmission  lines,  or  other  project  works 
necessary  or  convenient  for  the  development  and  improve¬ 
ment  of  navigation  and  for  the  development,  transmission,  and 
utilization  of  power  across,  along,  from,  or  in  any  of  the 
streams  or  other  bodies  of  water  over  which  Congress  has 
jurisdiction  under  its  authority  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  or  upon  any 
part  of  the  public  lands  and  reservations  of  the  United  States 
(including  the  Territories),  or  for  the  purpose  of  utilizing 
the  surplus  water  or  water  power  from  any  Government  dam. 
except  as  herein  provided:  Provided ,  That  licenses  shall  be 
issued  within  any  reservation  only  after  a  finding  by  the 
Commission  that  the  license  will  not  interfere  or  be  incon¬ 
sistent  with  the  purpose  for  which  such  reservation  was 
created  or  acquired,  and  shall  be  subject  to  and  contain  such 
conditions  as  the  Secretary  of  the  department  under  whose 
supervision  such  reservation  falls  shall  deem  necessary  for 
the  adequate  protection  and  utilization  of  such  reservation: 
Provided  further .  That  no  license  affecting  the  navigable 
capacity  of  any  navigable  waters  of  the  United  States  shall 
be  issued  until  the  plans  of  the  dam  or  other  structures  affect¬ 
ing  navigation  have  been  approved  by  the  Chief  of  Engineers 
and  the  Secretary  of  War.  Whenever  the  contemplated  im¬ 
provement  is.  in  the  judgment  of  the  Commission,  desirable 


and  justified  in  the  public  interest  for  the  purpose  of  improv¬ 
ing  or  developing  a  waterway  or  waterways  for  the  use  or 
benefit  of  interstate  or  foreign  commerce,  a  finding  to  that 
effect  shall  be  made  bv  the  Commission  and  shall  become  a 
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part  of  the  records  of  the  Commission:  Provided  further , 
That  in  case  the  Commission  shall  find  that  any  Government 
clam  mav  be  advantageouslv  used  bv  the  United  States  for 
public  purposes  in  addition  to  navigation,  no  license  therefor 
shall  be  issued  until  two  years  after  it  shall  have  reported  to 
Congress  the  facts  and  conditions  relating  thereto,  except  that 
this  provision  shall  not  apply  to  any  Government  dam  con¬ 
structed  prior  to  June  10.  1920:  And  provided  further,  That 
til >on  the  filing  of  any  application  for  a  license  which  has  not 
been  preceded  by  a  preliminary  permit  under  subsection  (f) 
of  this  section,  notice  shall  be  given  and  published  as  required 
by  the  proviso  of  said  subsection. 

(f)  To  issue  preliminary  permits  for  the  purpose  of  en¬ 
abling  applicants  for  a  license  hereunder  to  secure  the  data 
and  to  perform  the  acts  required  by  section  9  hereof:  Pro¬ 
vided ,  however .  That  upon  the  filing  of  any  application  for 
a  preliminary  permit  by  any  person,  association,  or  corpora¬ 
tion  the  Commission,  before  granting  such  application,  shall 
at  once  give  notice  of  such  application  in  writing  to  any 
State  or  municipality  likely  to  be  interested  in  or  affected 
by  such  application:  and  shall  also  publish  notice  of  such 
application  once  each  week  for  four  weeks  in  a  daily  or  weekly 
newspaper  published  in  the  county  or  counties  in  which  the 
project  or  any  part  thereof  or  the  lands  affected  thereby  are 
situated. 

(g)  Upon  its  own  motion  to  order  an  investigation  of  any 
occupancy  of.  or  evidenced  intention  to  occupy,  for  the  pur¬ 
pose  of  developing  electric  power,  public  lands,  reservations, 
or  streams  or  other  bodies  of  water  over  which  Congress  has 
jurisdiction  under  its  authority  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  by  any  person, 
corporation.  State  or  municipality  and  to  issue  such  order 
as  it  may  find  appropriate,  expedient,  and  in  the  public  in¬ 
terest.  to  conserve  and  utilize  the  navigation  and  water-power 
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resources  of  the  region.  Act  of  June  10.  1920.  c.  2S5.  §  4.  41 
Stat.  1065;  Act  of  March  3.  1921.  c.  129.  41  Stat.  1353;  Act 
of  June  23.  1930.  c.  572.  $  2.  40  Stat.  79S;  Act  of  Aug.  20. 
1935.  c.  6S7.  Title  II.  §  202.  49  Stat.  S39;  U.  S.  C..  Title  10, 
§  797. 

***** 

Sec.  0.  [As  amended  August  20,  J93o.]  Licenses  under 
this  Part  shall  be  issued  for  a  period  not  exceeding  fifty  years. 
Each  such  license  shall  be  conditioned  upon  acceptance  by 
the  licensee  of  all  the  terms  and  conditions  of  this  Act  and 
such  further  conditions,  if  any.  as  the  Commission  shall  pre¬ 
scribe  in  conformity  with  this  Act.  which  said  terms  and  con¬ 
ditions  and  the  acceptance  thereof  shall  be  expressed  in  said 
license.  Licenses  may  be  revoked  only  for  the  reasons  and 
in  the  manner  prescribed  under  the  provisions  of  this  Act. 
and  may  be  altered  or  surrendered  only  upon  mutual  agree¬ 
ment  between  the  licensee  and  the  Commission  after  thirty 
days’  public  notice.  Copies  of  all  licenses  issued  under  the 
provisions  of  this  Part  and  calling  for  the  payment  of  an¬ 
nual  charges  shall  be  deposited  with  the  General  Accounting 
Office,  in  compliance  with  section  3743.  Revised  Statutes,  as 
amended  (U.  S.  C.,  title  41.  sec.  20).  Act  of  June  10.  1920. 
c.  2S5.  $  0.  41  Stat.  1067 ;  Act  of  Aug.  26.  1935,  c.  6S7.  Title  II. 

$  204.  49  Stat.  S41 ;  U.  S.  C..  Title  16.  §  799. 

***** 

Sec.  S.  That  no  voluntary  transfer  of  any  license,  or  of 
the  rights  thereunder  granted,  shall  be  made  without  the 
written  approval  of  the  commission;  and  any  successor  or 
assign  of  the  rights  of  such  licensee,  whether  by  voluntary 
transfer,  judicial  sale,  foreclosure  sale,  or  otherwise,  shall  be 
subject  to  all  the  conditions  of  the  license  under  which  such 
rights  are  held  by  such  licensee  and  also  subject  to  all  the 
provisions  and  conditions  of  this  Act  to  the  same  extent  as 
though  such  successor  or  assign  were  the  original  licensee 
hefeunder:  Provided ,  That  a  mortgage  or  trust  deed  or  ju¬ 
dicial  sales  made  thereunder  or  under  tax  sales  shall  not  be 
deemed  voluntary  transfers  within  the  meaning  of  this  sec¬ 
tion.  Act  of  June  10.  1920,  c.  285,  §  8.  41  Stat.  106S;  U.  S.  C., 
Title  16,  §  SOI. 
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Sec.  0.  That  each  applicant  for  a  license  hereunder  shall 
submit  to  the  commission — 

(a)  Such  maps,  plans,  specifications,  and  estimates  of  cost 
as  may  be  required  for  a  full  understanding  of  the  proposed 
project.  Such  maps,  plans,  and  specifications  when  approved 
by  the  commission  shall  be  made  a  part  of  the  license;  and 
thereafter  no  change  shall  be  made  in  -said  maps,  plans,  or 
specifications  until  such  changes  shall  have  been  approved  and 
made  a  part  of  such  license  by  the  commission. 

(b)  Satisfactory  evidence  that  the  applicant  has  complied 
with  the  requirements  of  the  laws  of  the  State  or  States 
within  which  the  proposed  project  is  to  be  located  with  respect 
to  bed  and  banks  and  to  the  appropriation,  diversion,  and  use 
of  water  for  power  purposes  and  with  respect  to  the  right  to 
engage  in  the  business  of  developing,  transmitting,  and  dis¬ 
tributing  power,  and  in  any  other  business  necessary  to  effect 
the  purposes  of  a  license  under  this  Act. 

(c)  Such  additional  information  as  the  commission  may 
require.  Act  of  June  10.  1920.  c.  2S5.  $  9.  41  Stat.  1068; 
U.  S.  C..  Title  16.  §  802. 

Sec.  10.  [A.s  amended  August  20 ,  1935.]  All  licenses  issued 
under  this  Part  shall  be  on  the  following  conditions: 

(a)  That  the  project  adopted,  including  the  maps,  plans, 
and  specifications,  shall  be  such  as  in  the  judgment  of  the 
Commission  will  be  best  adapted  to  a  comprehensive  plan 
for  improving  or  developing  a  waterway  or  waterways  for 
the  use  or  benefit  of  interstate  or  foreign  commerce,  for  the 
improvement,  and  utilization  of  water-power  development, 
and  for  other  beneficial  public  uses,  including  recreational 
purposes;  and  if  necessary  in  order  to  secure  such  plan  the 
Commission  shall  have  authority  to  require  the  modification 
of  any  project  and  of  the  plans  and  specifications  of  the 
project  works  before  approval. 

(b)  That  except  when  emergency  shall  require  for  the  pro¬ 
tection  of  navigation,  life,  health,  or  property,  no  substantial 
alteration  or  addition  not  in  conformity  with  the  approved 
plans  shall  be  made  to  any  dam  or  other  project  works  con¬ 
structed  hereunder  of  an  installed  capacity  in  excess  of  one 
hundred  horsepower  without  the  prior  approval  of  the  Com- 
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mission;  and  any  emergency  alteration  or  addition  so  made 
shall  thereafter  be  subject  to  such  modification  and  change 
as  the  Commission  may  direct. 

(c)  That  the  licensee  shall  maintain  the  project  works  in 
a  condition  of  repair  adequate  for  the  purposes  of  naviga¬ 
tion  and  for  the  efficient  operation  of  said  works  in  the  de¬ 
velopment  and  transmission  of  power,  shall  make  all  neces¬ 
sary  renewals  and  replacements,  shall  establish  and  maintain 
adequate  depreciation  reserves  for  such  purposes,  shall  so 
maintain  and  operate  said  works  as  not  to  impair  naviga¬ 
tion,  and  shall  conform  to  such  rules  and  regulations  as  the 
Commission  may  from  time  to  time  prescribe  for  the  pro¬ 
tection  of  life,  health,  and  property.  Each  licensee  here¬ 
under  shall  be  liable  for  all  damages  occasioned  to  the  prop¬ 
erty  of  others  by  the  construction,  maintenance,  or  operation 
of  the  project  works  or  of  the  works  appurtenant  or  accessory 
thereto,  constructed  under  the  license,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

(d)  That  after  the  first  twenty  years  of  operation,  out  of 
surplus  earned  thereafter,  if  any.  accumulated  in  excess  of  a 
specified  reasonable  rate  of  return  upon  the  net  investment 
of  a  licensee  in  any  project  or  projects  under  license,  the 
licensee  shall  establish  and  maintain  amortization  reserves, 
which  reserves  shall,  in  the  discretion  of  the  Commission,  be 
held  until  the  termination  of  the  license  or  be  applied  from 
time  to  time  in  reduction  of  the  net  investment.  Such  speci¬ 
fied  rate  of  return  and  the  proportion  of  such  surplus  earnings 
to  be  paid  into  and  held  in  such  reserves  shall  be  set  forth 
in  the  license. 

(e)  That  the  licensee  shall  pay  to  the  United  States  rea¬ 
sonable  annual  charges  in  an  amount  to  be  fixed  by  the  Com¬ 
mission  for  the  purpose  of  reimbursing  the  United  States  for 
the  costs  of  the  administration  of  this  Part:  for  recompensing 
it  for  the  use.  occupancy,  and  enjoyment  of  its  lands  or  other 
property;  and  for  the  expropriation  to  the  Government  of 
excessive  profits  until  the  respective  States  shall  make  provi¬ 
sion  for  preventing  excessive  profits  or  for  the  expropriation 
thereof  to  themselves,  or  until  the  period  of  amortization  as 
herein  provided  is  reached,  and  in  fixing  such  charges  the 
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Commission  shall  seek  to  avoid  increasing  the  price  to  the  con¬ 
sumers  of  power  by  such  charges,  and  any  such  charges  may 
be  adjusted  from  time  to  time  by  the  Commission  as  condi¬ 
tions  may  require:  Provided,  That  when  licenses  are  issued 
involving  the  use  of  Government  dams  or  other  structures 
owned  by  the  United  States  or  tribal  lands  embraced  within 
Indian  reservations  the  Commission  shall,  subject  to  the  ap¬ 
proval  of  the  Secretary  of  the  Interior  in  the  case  of  such 
dams  or  structures  in  reclamation  projects  and,  in  the  case 
of  such  tribal  lands,  subject  to  the  approval  of  the  Indian 
tribe  having  jurisdiction  of  such  lands  as  provided  in  section 
16  of  the  Act  of  June  IS.  1934  (4S  Stat.  9S4),  fix  a  reasonable 
annual  charge  for  the  use  thereof,  and  such  charges  may  with 
like  approval  be  readjusted  by  the  Commission  at  the  end 
of  twenty  years  after  the  project  is  available  for  service  and 
at  periods  of  not  less  than  ten  years  thereafter  upon  notice 
and  opportunity  for  hearing:  Provided  further,  That  licenses 
for  the  development,  transmission,  or  distribution  of  power  by 
States  or  municipalities  shall  be  issued  and  enjoyed  without 
charge  to  the  extent  such  power  is  sold  to  the  public  without 
profit  or  is  used  by  such  State  or  municipality  for  State  or 
municipal  purposes,  except  that  as  to  projects  constructed  or 
to  be  constructed  by  States  or  municipalities  primarily  de¬ 
signed  to  provide  or  improve  navigation,  licenses  therefor 
shall  be  issued  without  charge;  and  that  licenses  for  the  de¬ 
velopment,  transmission,  or  distribution  of  power  for  domes¬ 
tic.  mining,  or  other  beneficial  use  in  projects  of  not  more 
than  one  hundred  horsepower  installed  capacity  may  be  is¬ 
sued  without  charge,  except  on  tribal  lands  with  Indian  res¬ 
ervations;  but  in  no  case  shall  a  license  be  issued  free  of 
charge  for  the  development  and  utilization  of  power  created 
by  any  Government  dam  and  that  the  amount  charged  there¬ 
for  in  any  license  shall  be  such  as  determined  by  the  Commis¬ 
sion.  In  the  event  an  overpayment  of  any  charge  due  under 
this  section  shall  be  made  by  a  licensee,  the  Commission  is 
authorized  to  allow  a  credit  for  such  overpayment  when 
charges  are  due  for  any  subsequent  period. 

(f)  That  whenever  any  licensee  hereunder  is  directly  bene¬ 
fited  by  the  construction  work  of  another  licensee,  a  permit- 
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tee.  or  of  the  United  State?  of  a  storage  reservoir  or  other 
headwater  improvement,  the  Commission  shall  require  as  a 
condition  of  the  license  that  the  licensee  so  benefited  shall  re- 
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imburse  the  owner  of  such  reservoir  or  other  improvements 
for  such  part  of  the  annual  charges  for  interest,  maintenance, 
and  depreciation  thereon  as  the  Commission  may  deem  equi¬ 
table.  The  proportion  of  such  charges  to  be  paid  by  any 
licensee  shall  be  determined  by  the  Commission.  The  li¬ 
censees  or  permittees  affected  shall  pay  to  the  United  States 
the  cost  of  making  such  determination  as  fixed  by  the  Com¬ 
mission. 

Whenever  such  reservoir  or  other  improvement  is  con¬ 
structed  by  the  United  States  the  Commission  shall  assess 
similar  charges  against  any  licensee  directly  benefited  thereby, 
and  any  amount  so  assessed  shall  be  paid  into  the  Treasury 
of  the  United  States,  to  be  reserved  and  appropriated  as  a 
part1  of  the  special  fund  for  headwater  improvements  as  pro¬ 
vided  in  section  17  hereof. 

Whenever  any  power  project  not  under  license  is  benefited 
by  the  construction  work  of  a  licensee  or  permittee,  the 
United  States  or  any  agency  thereof,  the  Commission,  after 
notice  to  the  owner  or  owners  of  such  unlicensed  project,  shall 
determine  and  fix  a  reasonable  and  equitable  annual  charge 
to  be  paid  to  the  licensee  or  permittee  on  account  of  such 
benefits,  or  to  the  United  States  if  it  be  the  owner  of  such 
headwater  improvement. 

(g)  Such  other  conditions  not  inconsistent  with  the  provi¬ 
sions  of  this  Act  as  the  Commission  may  require. 

(h)  That  combinations,  agreements,  arrangements,  or  un¬ 
derstandings.  express  or  implied,  to  limit  the  output  of  elec¬ 
trical  energy,  to  restrain  trade,  or  to  fix.  maintain,  or  increase 
prices  for  electrical  energy  or  service  are  hereby  prohibited. 

(i)  In  issuing  licenses  for  a  minor  part  only  of  a  complete 
project,  or  for  a  complete  project  of  not  more  than  one  hun¬ 
dred  horsepower  installed  capacity,  the  Commission  may  in 
its  discretion  waive  such  conditions,  provisions,  and  require¬ 
ments  of  this  Part,  except  the  license  period  of  fifty  years,  as 
it  may  deem  to  be  to  the  public  interest  to  waive  under  the 
circumstances:  Provided,  That  the  provisions  hereof  shall 
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not  apply  to  annual  charges  for  use  of  lands  within  Indian 
reservations.  Act  of  June  10.  1920.  c.  2S5.  $  10.  41  Stat.  106S; 
Act  of  Aug.  26.  1935.  c.  6S7.  Title  II  §  206.  49  Stat.  842; 
U.  S.  C.  Title  16.  §  S03. 

Sec.  11.  That  if  the  dam  or  other  project  works  are  to  be 
constructed  across,  along,  or  in  any  of  the  navigable  waters 
of  the  United  States,  the  commission  may,  in  so  far  as  it 
deems  the  same  reasonably  necessary  to  promote  the  present 
and  future  needs  of  navigation  and  consistent  with  a  reason¬ 
able  investment  cost  to  the  licensee,  include  in  the  license  any 
one  or  more  of  the  following  provisions  or  requirements: 

(a)  That  such  licensee  shall,  to  the  extent  necessary  to 
preserve  and  improve  navigation  facilities,  construct,  in  whole 
or  in  part,  without  expense  to  the  United  States,  in  connection 
with  such  dam,  a  lock  or  locks,  booms,  sluices,  or  other  struc¬ 
tures  for  navigation  purposes,  in  accordance  with  plans  and 
specifications  approved  by  the  Chief  of  Engineers  and  the 
Secretary  of  War  and  made  part  of  such  license. 

(b)  That  in  case  such  structures  for  navigation  purposes 
are  not  made  a  part  of  the  original  construction  at  the  expense 
of  the  licensee,  then  whenever  the  United  States  shall  desire 
to  complete  such  navigation  facilities  the  licensee  shall  con¬ 
vey  to  the  United  States,  free  of  cost,  such  of  its  land  and  its 
rights  of  way  and  such  right  of  passage  through  its  dams  or 
other  structures,  and  permit  such  control  of  pools  as  may  be 
required  to  complete  such  navigation  facilities. 

(c)  That  such  licensee  shall  furnish  free  of  cost  to  the 
United  States  power  for  the  operation  of  such  navigation  fa¬ 
cilities.  whether  constructed  by  the  licensee  or  by  the  United 
States.  Act  of  June  10,  1920.  e.  285,  Si  11,  41  Stat.  1070; 
U.  S.  C.,  Title  16.  §  S04. 

Sec.  12.  That  whenever  application  is  filed  for  a  project 
hereunder  involving  navigable  waters  of  the  United  States, 
and  the  commission  shall  find  upon  investigation  that  the 
needs  of  navigation  require  the  construction  of  a  lock  or  locks 
or  other  navigation  structures,  and  that  such  structures  can 
not,  consistent  with  a  reasonable  investment  cost  to  the  ap¬ 
plicant,  be  provided  in  the  manner  specified  in  section  11, 
subsection  (a)  hereof,  the  commission  may  grant  the  appli- 
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catkin  with  the  provision  to  he  expressed  in  the  license  that 
the  licensee  will  install  the  necessary  navigation  structures  if 
the  Government  fails  to  make  provision  therefor  within  a 
time  to  be  fixed  in  the  license  and  cause  a  report  upon  such 
project  to  be  prepared,  with  estimates  of  cost  of  the  power 
development  and  of  the  navigation  structures,  and  shall  sub¬ 
mit  such  report  to  Congress  with  such  recommendations  as  it 
deems  appropriate  concerning  the  participation  of  the  United 
States  in  the  cost  of  construction  of  such  navigation  struc¬ 
tures.  Act  of  June  10. 1920.  c.  2S5.  S  12.  41  Stat.  1070;  U.  S.  C., 
Title  10.  £  S05. 


Sec.  14.  [As  amended  Auguat  26, 1965.]  Upon  not  less  than 
two 'years'  notice  in  writing  from  the  Commission  the  United 
States  shall  have  the  right  upon  or  after  the  expiration  of  any 
license  to  take  over  and  thereafter  to  maintain  and  operate 
any  project  or  projects  as  defined  in  section  3  hereof,  and 
covered  in  whole  or  in  part  by  the  license,  or  the  right  to 
take  over  upon  mutual  agreement  with  the  licensee  all  prop¬ 
erty  owned  and  held  by  the  licensee  then  valuable  and  serv¬ 
iceable  in  the  development,  transmission,  or  distribution  of 
povLer  and  which  is  then  dependent  for  its  usefulness  upon 
the 'continuance  of  the  license,  together  with  any  lock  or  locks 
or  other  aids  to  navigation  constructed  at  the  expense  of  the 
licensee,  upon  the  condition  that  before  taking  possession  it 
shall  pay  the  net  investment  of  the  licensee  in  the  project 
or  projects  taken,  not  to  exceed  the  fair  value  of  the  property 
taken,  plus  such  reasonable  damages,  if  any.  to  property  of 
the1  licensee  valuable,  serviceable,  and  dependent  as  above  set 
forth  but  not  taken,  as  may  be  caused  by  the  severance  there¬ 
from  of  property  taken,  and  shall  assume  all  contracts  entered 
into  by  the  licensee  with  the  approval  of  the  Commission. 
The  net  investment  of  the  licensee  in  the  project  or  projects 
so  taken  and  the  amount  of  such  severance  damages,  if  any. 
shall  be  determined  by  the  Commission  after  notice  and  op¬ 
portunity  for  hearing.  Such  net  investment  shall  not  include 
or  be  affected  by  the  value  of  any  lands,  rights-of-way,  or 
other  property  of  the  United  States  licensed  by  the  Com¬ 
mission  under  this  Act,  by  the  license  or  by  good  will,  going 
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value  or  prospective  revenues;  nor  shall  the  values  allowed 
for  water  rights,  rights-of-way,  lands,  or  interest  in  lands  be 
in  excess  of  the  actual  reasonable  cost  thereof  at  the  time  of 
acquisition  by  the  licensee:  Provided,  That  the  right  of  the 
United  States  or  any  State  or  municipality  to  take  over, 
maintain,  and  operate  any  project  licensed  under  this  Act 
at  any  time  by  condemnation  proceedings  upon  payment  of 
just  compensation  is  hereby  expressly  reserved.  Act  of  June 
10.  1920,  c.  2S5,  $  14.  41  Stat.  1071;  Act  of  Aug.  26.  1935.  c. 
6S7,  Title  II.  §  207,  49  Stat.  S44;  U.  S.  C.  Title  16,  §  S07. 

Sec.  15.  That  if  the  United  States  does  not,  at  the  expira¬ 
tion  of  the  original  license,  exercise  its  right  to  take  over, 
maintain,  and  operate  any  project  or  projects  of  the  licensee, 
as  provided  in  section  14  hereof,  the  commission  is  authorized 
to  issue  a  new  license  to  the  original  licensee  upon  such  terms 
and  conditions  as  may  be  authorized  or  required  under  the 
then  existing  laws  and  regulations,  or  to  issue  a  new  license 
under  said  terms  and  conditions  to  a  new  licensee,  which 
license  may  cover  any  project  or  projects  covered  by  the  origi¬ 
nal  license,  and  shall  be  issued  on  the  condition  that  the  new 
licensee  shall,  before  taking  possession  of  such  project  or 
projects,  pay  such  amount,  and  assume  such  contracts  as  the 
United  States  is  required  to  do.  in  the  manner  specified  in 
section  14  hereof:  Provided,  That  in  the  event  the  United 
States  does  not  exercise  the  right  to  take  over  or  does  not 
issue  a  license  to  a  new  licensee,  or  issue  a  new  license  to  the 
original  licensee,  upon  reasonable  terms,  then  the  commission 
shall  issue  from  year  to  year  an  annual  license  to  the  then 
licensee  under  the  terms  and  conditions  of  the  original  license 
until  the  property  is  taken  over  or  a  new  license  is  issued 
as  aforesaid.  Act  of  June  10,  1920,  c.  2S5,  §  15.  41  Stat.  1072; 
U.  S.  C.,  Title  16,  §  SOS. 

Sec.  16.  That  when  in  the  opinion  of  the  President  of  the 
United  States,  evidenced  by  a  written  order  addressed  to  the 
holder  of  any  license  hereunder,  the  safety  of  the  United 
States  demands  it.  the  United  States  shall  have  the  right  to 
enter  upon  and  take  possession  of  any  project,  or  part  thereof, 
constructed,  maintained,  or  operated  under  said  license,  for 


the  purpose  of  manufacturing  nitrates,  explosives,  or  muni¬ 
tions  of  war.  or  for  any  other  purpose  involving  the  safety 
of  the  United  States,  to  retain  possession,  management,  and 
control  thereof  for  such  length  of  time  as  may  appear  to  the 
President  to  be  necessary  to  accomplish  said  purposes,  and 
then  to  restore  possession  and  control  to  the  paitv  or  parties 
entitled  thereto:  and  in  the  event  that  the  United  States  shall 
exercise  such  right  it  shall  pay  to  the  party  or  parties  entitled 
thereto  just  and  fair  compensation  for  the  use  of  said  property 
as  may  be  fixed  by  the  Commission  upon  the  basis  of  a  reason¬ 
able  profit  in  time  of  peace,  and  the  cost  of  restoring  said 
property  to  as  good  condition  as  existed  at  the  time  of  the 
taking  over  thereof,  less  the  reasonable  value  of  any  improve¬ 
ments  that  mav  be  made  thereto  bv  the  United  States  and 

V  •> 

which  are  valuable  and  serviceable  to  the  licensee.  Act  of 
June  10.  1020.  c.  285.  $  16.  41  Stat.  1072:  U.  S.  C.  Title  16, 
§  S09. 


Sec.  IS.  [As  amended  August  26,  1935. 1  The  Commission 
shall  require  the  construction,  maintenance,  and  operation  by 
a  licensee  at  its  own  expense  of  such  lights  and  signals  as  may 
be  directed  bv  the  Secretarv  of  War.  and  such  fishwavs  as  mav 
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be  prescribed  by  the  Secretary  of  the  Interior.  The  opera¬ 
tion  of  any  navigation  facilities  which  may  be  constructed  as 
a  part  of  or  in  connection  with  any  dam  or  diversion  structure 
built  under  the  provisions  of  this  Act.  whether  at  the  expense 
of  a  licensee  hereunder  or  of  the  United  States,  shall  at  all 
times  be  controlled  by  such  reasonable  rules  and  regulations 
in  the  interest  of  navigation,  including  the  control  of  the  level 
of  the  pool  caused  by  such  dam  or  diversion  structure  as  may 
be  made  from  time  to  time  by  the  Secretary  of  War;  and  for 
willful  failure  to  comply  with  any  such  rule  or  regulation  such 
licensee  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  as  provided  in  section 
316  hereof.  Act  of  June  10.  1920.  c.  2S5.  $  IS,  41  Stat.  1073; 
Act  of  Aug.  26.  1935,  c.  687.  Title  II.  §  209.  49  Stat.  S45; 
Rcorg.  Plan  No.  II.  §  4  (e),  eff.  July  1,  1939,  4  Fed.  Reg.  2731, 
53  Stat.  1433;  U.  S.  C.,  Title  16,  §  811. 


33 


Sec.  19.  That  as  a  condition  of  the  license,  every  licensee 
hereunder  which  is  a  public-service  corporation,  or  a  person, 
association,  or  corporation  owning  or  operating  any  project 
and  developing,  transmitting,  or  distributing  power  for  sale 
or  use  in  public  service,  shall  abide  by  such  reasonable  regu¬ 
lation  of  the  services  to  be  rendered  to  customers  or  con¬ 
sumers  of  power,  and  of  rates  and  charges  of  payment  there¬ 
for.  as  may  from  time  to  time  be  prescribed  by  any  duly 
constituted  agency  of  the  State  in  which  the  service  is  ren¬ 
dered  or  the  rate  charged.  That  in  case  of  the  development, 
transmission,  or  distribution,  or  use  in  public  service  of  power 
by  any  licensee  hereunder  or  by  its  customer  engaged  in  pub¬ 
lic  service  within  a  State  which  has  not  authorized  and  em¬ 
powered  a  commission  or  other  agency  or  agencies  within 
said  State  to  regulate  and  control  the  services  to  be  ren¬ 
dered  by  such  licensee  or  by  its  customer  engaged  in  public 
service,  or  the  rates  and  charges  of  payment  therefor,  or  the 
amount  or  character  of  securities  to  be  issued  by  anv  of  said 
parties,  it  is  agreed  as  a  condition  of  such  license  that  juris¬ 
diction  is  hereby  conferred  upon  the  commission,  upon  com¬ 
plaint  of  any  person  aggrieved  or  upon  its  own  initiative,  to 
exercise  such  regulation  and  control  until  such  time  as  the 
State  shall  have  provided  a  commission  or  other  authority 
for  such  regulation  and  control:  Provided,  That  the  jurisdic¬ 
tion  of  the  commission  shall  cease  and  determine  as  to  each 
specific  matter  of  regulation  and  control  prescribed  in  this 
section  as  soon  as  the  State  shall  have  provided  a  commis¬ 
sion  or  other  authority  for  the  regulation  and  control  of  that 
specific  matter.  Act  of  June  10,  1920,  c.  2S5.  $  19.  41  Stat. 
1073;  U.  S.  C.,  Title  16,  §  S12. 

Sec.  20.  That  when  said  power  or  any  part  thereof  shall 
enter  into  interstate  or  foreign  commerce  the  rates  charged 
and  the  service  rendered  by  any  such  licensee,  or  by  any 
subsidiary  corporation,  the  stock  of  which  is  owned  or  con¬ 
trolled  directly  or  indirectly  by  such  licensee,  or  by  any  per¬ 
son,  corporation,  or  association  purchasing  power  from  such 
licensee  for  sale  and  distribution  or  use  in  public  service  shall 
be  reasonable,  nondiscriminatory,  and  just  to  the  customer 
and  all  unreasonable,  discriminatory,  and  unjust  rates  or 
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services  are  hereby  prohibited  and  declared  to  be  unlawful; 
and  whenever  any  of  the  States  directly  concerned  has  not 
provided  a  commission  or  other  authority  to  enforce  the 
requirements  of  this  section  within  such  State  or  to  regu¬ 
late  and  control  the  amount  and  character  of  securities  to  be 
issued  by  any  of  such  parties  or  such  States  are  unable  to 
agree  through  their  properly  constituted  authorities  on  the 
services  to  be  rendered  or  on  the  rates  or  charges  of  pay¬ 
ment  therefor,  or  on  the  amount  or  character  of  securities 
to  be  issued  by  any  of  said  parties,  jurisdiction  is  hereby 
conferred  upon  the  commission,  upon  complaint  of  any  per¬ 
son  aggrieved,  upon  the  request  of  any  State  concerned,  or 
upon  its  own  initiative  to  enforce  the  provisions  of  this  sec¬ 
tion,  to  regulate  and  control  so  much  of  the  services  rendered, 
and  of  the  rates  and  charges  of  payment  therefor  as  consti¬ 
tute  interstate  or  foreign  commerce  and  to  regulate  the  issu¬ 
ance  of  securities  by  the  parties  included  within  this  section, 
and  securities  issued  by  the  licensee  subject  to  such  regula¬ 
tions  shall  be  allowed  only  for  the  bona  fide  purpose  of  financ¬ 
ing  and  conducting  the  business  of  such  licensee. 

The  administration  of  the  provisions  of  this  section,  so  far 
as  applicable,  shall  be  according  to  the  procedure  and  prac¬ 
tice  in  fixing  and  regulating  the  rates,  charges,  and  practices 
of  railroad  companies  as  provided  in  the  Act  to  regulate 
commerce,  approved  February  4.  1SS7.  as  amended,  and  that 
the  parties  subject  to  such  regulation  shall  have  the  same 
rights  of  hearing,  defense,  and  review  as  said  companies  in 
such  cases. 

In  any  valuation  of  the  property  of  any  licensee  hereunder 
for  purposes  of  rate  making,  no  value  shall  be  claimed  by 
the  licensee  or  allowed  by  the  commission  for  any  project 
or  projects  under  license  in  excess  of  the  value  or  values  pre¬ 
scribed  in  section  14  hereof  for  the  purposes  of  purchase  by 
the  United  States,  but  there  shall  be  included  the  cost  to 
such  licensee  of  the  construction  of  the  lock  or  locks  or  other 
aids  of  navigation  and  all  other  capital  expenditures  re¬ 
quired  by  the  United  States,  and  no  value  shall  be  claimed 
or  i  allowed  for  the  rights  granted  by  the  commission  or  by 
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this  Act.  Act  of  June  10,  1920,  c.  285.  $  20.  41  Stat.  1073; 
U.  S.  C..  Title  16,  §  813. 

Sec.  21.  That  when  any  licensee  cannot  acquire  by  con¬ 
tract  or  pledges  an  unimproved  dam  site  or  the  right  to  use 
or  damage  the  lands  or  property  of  others  necessary  to  the 
construction,  maintenance,  or  operation  of  any  dam,  reservoir, 
diversion  structure,  or  the  works  appurtenant  or  accessory 
thereto,  in  conjunction  with  an  improvement  which  in  the 
judgment  of  the  commission  is  desirable  and  justified  in  the 
public  interest  for  the  purpose  of  improving  or  developing  a 
waterway  or  waterways  for  the  use  or  benefit  of  interstate  or 
foreign  commerce,  it  may  acquire  the  same  by  the  exercise 
of  the  right  of  eminent  domain  in  the  district  court  of  the 
United  States  for  the  district  in  which  such  land  or  other 
property  may  be  located,  or  in  the  State  courts.  The  practice 
and  procedure  in  any  action  or  proceeding  for  that  purpose 
in  the  district  court  of  the  United  States  shall  conform  as 
nearly  as  may  be  with  the  practice  and  procedure  in  similar 
action  or  proceeding  in  the  courts  of  the  State  where  the 
property  is  situated:  Provided,  That  United  States  district 
courts  shall  only  have  jurisdiction  of  cases  when  the  amount 
claimed  by  the  owner  of  the  property  to  be  condemned  exceeds 
S3. 000.  Act  of  June  10,  1920,  c.  2S5.  $  21.  41  Stat.  1074; 
U.  S.  C..  Title  16,  $  814. 

Sec.  22.  That  whenever  the  public  interest  requires  or 
justifies  the  execution  by  the  licensee  of  contracts  for  the  sale 
and  delivery  of  power  for  periods  extending  beyond  the  date 
of  termination  of  the  license,  such  contracts  may  be  entered 
into  upon  the  joint  approval  of  the  commission  and  of  the 
public-service  commission  or  other  similar  authority  in  the 
State  in  which  the  sale  or  delivery  of  power  is  made,  or  if 
sold  or  delivered  in  a  State  which  has  no  such  public-service 
commission,  then  upon  the  approval  of  the  commission,  and 
thereafter,  in  the  event  of  failure  to  issue  a  new  license  to  the 
original  licensee  at  the  termination  of  the  license,  the  United 
States  or  the  new  licensee,  as  the  case  may  be,  shall  assume 
and  fulfill  all  such  contracts.  Act  of  June  10,  1920,  c.  285^ 
$  22,  41  Stat,  1074;  U.  S.  C.,  Title  16,  §  S15. 
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Sec.  23.  [As  amended  Avgust  2f>,  1 035. ]  (a)  The  provi¬ 
sions  of  this  Part  shall  not  be  construed  as  affecting  any  per¬ 
mit  or  valid  existing  right-of-way  heretofore  granted  or  as 
confirming  or  otherwise  affecting  any  claim,  or  as  affecting 
any  authority  heretofore  given  pursuant  to  law.  but  any  per¬ 
son. 'association.  corporation.  State,  or  municipality  holding 
or  possessing  such  permit,  right-of-way.  or  authority  may  ap¬ 
ply  for  a  license  hereunder,  and  upon  such  application  the 
Commission  may  issue  to  any  such  applicant  a  license  in  ac¬ 
cordance  with  the  provisions  of  this  Part  and  in  such  case  the 
provisions  of  this  Act  shall  apply  to  such  applicant  as  a 
licensee  hereunder:  Provided,  That  when  application  is  made 
for  a  license  under  this  section  for  a  project  or  projects  al¬ 
ready  constructed  the  fair  value  of  said  project  or  projects 
determined  as  provided  in  this  section,  shall  for  the  purposes 
of  this  Part  and  of  said  license  be  deemed  to  be  the  amount 
to  be  allowed  as  the  net  investment  of  the  applicant  in  such 
project  or  projects  as  of  the  date  of  such  license,  or  as  of  the 
date  of  such  determination,  if  license  has  not  been  issued. 
Such  fair  value  shall  be  determined  by  the  Commission  after 
notice  and  opportunity  for  hearing. 

(b)  It  shall  be  unlawful  for  any  person.  State,  or  munici¬ 
pality.  for  the  purpose  of  developing  electric  power,  to  con¬ 
struct.  operate,  or  maintain  any  dam.  water  conduit,  reser¬ 
voir'.  power  house,  or  other  works  incidental  thereto  across, 
along,  or  in  any  of  the  navigable  waters  of  the  United  States, 
or  Upon  any  part  of  the  public  lands  or  reservations  of  the 
United  States  (including  the  Territories),  or  utilize  the  sur¬ 
plus  water  or  water  power  from  any  Government  dam,  except 
under  and  in  accordance  with  the  terms  of  a  permit  or  valid 
existing  right-of-way  granted  prior  to  June  10,  1920.  or  a 
license  granted  pursuant  to  this  Act.  Any  person,  associa¬ 
tion.  corporation.  State,  or  municipality  intending  to  construct 
a  dam  or  other  project  works  across,  along,  over,  or  in  any 
stream  or  part  thereof,  other  than  those  defined  herein  as  navi¬ 
gable  waters,  and  over  which  Congress  has  jurisdiction  under 
its  authority  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  shall  before  such  construction  file 
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declaration  of  such  intention  with  the  Commission,  where¬ 
upon  the  Commission  shall  cause  immediate  investigation  of 
such  proposed  construction  to  be  made,  and  if  upon  investiga¬ 
tion  it  shall  find  that  the  interests  of  interstate  or  foreign 
commerce  would  be  affected  by  such  proposed  construction 
such  person,  association,  corporation.  State,  or  municipality 
shall  not  construct,  maintain,  or  operate  such  dam  or  other 
project  works  until  it  shall  have  applied  for  and  shall  have 
received  a  license  under  the  provisions  of  this  Act.  If  the 
Commission  shall  not  so  find,  and  if  no  public  lands  or  reser¬ 
vations  are  affected,  permission  is  hereby  granted  to  construct 
such  dam  or  other  project  works  in  such  stream  upon  compli¬ 
ance  with  State  laws.  Act  of  June  10.  1920.  e.  2S5,  $  23. 
41  Stat.  1075;  Act  of  Aug.  26.  1935.  c.  6S7,  Title  II.  S  210. 
49  Stat.  S49;  U.S.  C..  Title  16.  816-817. 

Sec.  309.  The  Commission  shall  have  power  to  perform  any 
and  all  acts,  and  to  prescribe,  issue,  make,  amend,  and  re¬ 
scind  such  orders,  rules,  and  regulations  as  it  may  find  neces¬ 
sary  or  appropriate  to  carry  out  the  provisions  of  this  Act. 
Among  other  things,  such  rules  and  regulations  may  define 
accounting,  technical,  and  trade  terms  used  in  this  Act;  and 
may  prescribe  the  form  or  forms  of  all  statements,  declara¬ 
tions.  applications,  and  reports  to  be  filed  with  the  Commis¬ 
sion.  the  information  which  they  shall  contain,  and  the  time 
within  which  they  shall  be  filed.  Unless  a  different  date  is 
specified  therein,  rules  and  regulations  of  the  Commission  shall 
be  effective  thirty  days  after  publication  in  the  manner  which 
the  Commission  shall  prescribe.  Orders  of  the  Commission 
shall  be  effective  on  the  date  and  in  the  manner  which  the 
Commission  shall  prescribe.  For  the  purposes  of  its  rules 
and  regulations,  the  Commission  may  classify  persons  and 
matters  within  its  jurisdiction  and  prescribe  different  require¬ 
ments  for  different  classes  of  persons  or  matters.  All  rules 
and  regulations  of  the  Commission  shall  be  filed  with  its  sec¬ 
retary  and  shall  be  kept  open  in  convenient  form  for  public 
inspection  and  examination  during  reasonable  business  hours. 
Act  of  June  10,  1920.  c.  285,  §  309.  as  added  Aug.  26.  1935,  c. 
6S5,  Title  II,  S  213.  49  Stat.  S5S;  U.  S.  C..  Title  16.  >5  825h. 


Excerpts  from  Rules  of  Practice  and  Regulations  with  Ap¬ 
proved  Forms.  Effective  June  1.  1938.  of  Federal  Power  Com¬ 
mission  : 

***** 
i  Application  for  license — general  provisions 

Sec.  4.30.  Who  may  file. — An  application  for  license  may 
be  riled  by  a  permittee  in  accordance  with  the  provisions  of 
his  preliminary  permit,  or  if  no  permit  has  been  issued,  by 
an\J  citizen,  association  of  citizens,  corporation.  State,  or  mu¬ 
nicipality  desirous  of  obtaining  a  license  pursuant  to  the  act. 

Stec.  4.31.  Manner  of  flint;. — Each  application  for  license 
shall  conform  to  the  requirements  of  this  section  and  Sec.  1.S0 
to  Sec.  1.85.  When  an  application  which  is  complete  and  in 
satisfactory  form  is  received,  it  will  be  given  a  filing  number, 
receipt  thereof  will  be  acknowledged  to  the  applicant,  and 
notices  will  be  given  in  accordance  with  the  requirements  of 
section  4  of  the  act.  Notice  will  also  bo  given  to  the  General 
Land  Office  as  to  the  public  lands  affected,  if  any.  so  that 
withdrawals  from  entry  may  be  recorded,  unless  such  action 
has  been  taken  previously  in  connection  with  a  preliminary 
permit.  When  an  application  is  received  which  is  not  com¬ 
plete  in  all  respects,  but  which  contains  all  information  essen¬ 
tial  for  the  issuance  of  public  notice  and  other  initial  action, 
it  may  be  accepted  for  filing,  but  the  applicant  will  be  required 
to  furnish  the  missing  data  prior  to  further  consideration. 
Failure  to  furnish  such  data  within  a  reasonable  time  will 
constitute  grounds  for  rejection  of  the  application.  In  case 
any  documents  or  exhibits  required  to  be  filed  with  an  appli¬ 
cation  are  already  on  file  with  the  Commission,  in  current 
form  and  substance,  the  same  may  be  incorporated  in  said 
application  by  reference. 

Sec.  4.32.  Hearing  on  application. — A  hearing  upon  an  ap¬ 
plication  may  be  ordered  by  the  Commission,  in  its  discre¬ 
tion,  either  upon  its  own  motion  or  upon  the  motion  of  any 
party  in  interest,  and  such  proceeding  shall  be  in  accordance 
with  the  provisions  of  Sec.  1.150  to  Sec.  1.155. 
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Application  for  license  for  proposed  major  project  or  minor 

part  thereof 

Sec.  4.40.  Content*. — Each  application  for  license  for  a  com¬ 
plete  project  of  more  than  100  horsepower  installed  capacity, 
to  be  constructed,  or  for  a  minor  part  of  such  project  shall 
be  verified,  shall  conform  to  Sec.  200.2.  and  shall  set  forth  in 
appropriate  detail  the  following  information  in  the  order  in¬ 
dicated.  Unless  otherwise  specified,  the  application  and  all 
accompanying  documents  shall  be  submitted  in  quadruplicate. 

A.  The  exact  name  and  address  of  the  applicant.  (If  the 
applicant  desires  that  correspondence  concerning  the  appli¬ 
cation  be  directed  to  any  person  other  than  the  one  who  signs 
the  application,  the  Commission  should  be  notified  of  that 
fact  and  of  the  name  and  address  of  such  other  person  by  a 
statement  indicating  that  such  other  person  is  authorized  to 
act  as  agent,  and  that  service  upon  him  will  be  deemed  to  be 
service  upon  the  applicant.) 

B.  If  the  applicant  is  a  corporation,  the  State  or  Territory 
under  the  laws  of  which  the  applicant  was  organized,  and  if 
authorized  to  operate  in  more  than  one  State,  all  pertinent 
facts  should  be  stated. 

C.  The  measure  of  control  or  ownership,  if  any.  exercised 
by*  applicant  in  any  other  organization  or  over  applicant  by’ 
any  other  organization. 

D.  The  name  of  each  State  in  which  the  applicant  operates 
or  proposes  to  operate  electric  power  plants  or  facilities. 

E.  A  concise  general  description  of  the  project  and  the  prin¬ 
ciple  project  works,  including  dams,  reservoirs,  water  con¬ 
duits.  powerhouses,  substations,  switchyards,  and  transmission 
lines,  in  such  detail  as  may  be  applicable. 

F.  The  location  of  the  project,  the  region  of  its  location 
designated  by  adjacent  cities  and  towns,  the  name  of  the 
stream  on  which  the  proposed  project  will  be  located,  and  a 
statement  of  the  extent  to  which  commerce  is  carried  thereon. 

G.  The  lands  of  the  United  States  which  will  be  affected  by* 
the  proposed  project,  and  the  estimated  value  of  such  lands, 
based  upon  the  most  profitable  use  for  which  suited. 

H.  The  proposed  scheme  of  development;  also  an  estimate 
of  the  power  available  for  90  percent  of  the  time  and  the  pro- 


40 


posed  installed  capacities,  both  initial  and  ultimate,  expressed 
in  horsepower. 

I.  The  proposed  use  or  market  for  the  power  to  be  de¬ 
veloped.  indicating  whether  applicant  is  a  public  utility  or 
will  become  a  public  utility,  and  if  so  whether  it  is  or  will 
be  Subject  to  regulation  by  any  State  agency.  In  case  the 
applicant  can  give  no  positive  assurance  that  there  is  or  will 
be  a  demand  for  the  power  upon  completion  of  construction 
of  the  project,  and  that  it  will  be  used  or  distributed  by  the 
applicant  or  sold  to  others  for  use  or  distribution,  a  full  and 
complete  statement  and  explanation  shall  be  made  of  the  ap¬ 
plicant’s  expectations  in  this  regard  and  of  the  basis  therefor. 

J.  The  location  and  capacity  of  all  power  plants  or  other 
electric  facilities  owned  or  operated  by  the  applicant,  the 
market  supplied  thereby,  and  the  relation  thereof  to  the  proj¬ 
ect1  applied  for  and  a  brief  description  of  such  other  plants. 

I\.  Other  data  which  the  applicant  may  consider  pertinent. 

Sec.  4.41.  Required  exhibits. — There  shall  be  filed  with  the 
application  for  license  and  as  a  part  thereof  the  following 
exhibits,  certified  in  conformity  with  Sec.  200.4: 

Exhibit  A. — If  applicant  is  a  corporation:  One  copy  of 
charter  or  certificate  and  articles  of  incorporation,  with  all 
the  amendments  thereto,  dulv  certified  bv  the  secretarv  of 
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state  of  the  State  where  organized,  or  other  proper  authority, 
and  three  uncertified  copies;  one  certified  and  three  uncerti¬ 
fied  copies  of  the  by-laws;  and  a  certificate  of  organization 
in  quadruplicate  in  conformity  with  Sec.  200.3.  If  the  proj¬ 
ect  is  located  in  another  State  than  that  in  which  the  corpora¬ 
tion  is  organized,  a  certificate  and  three  copies  shall  be  sub¬ 
mitted  from  the  secretary  of  state  or  other  proper  authority 
of  the  State  in  which  the  project  is  located,  showing  com¬ 
pliance  with  the  laws  relating  to  foreign  corporations. 

If  the  applicant  is  a  State:  Copies  of  the  laws  under  au¬ 
thority  of  which  the  application  is  made,  or  reference  thereto. 

If  the  applicant  is  a  municipality  as  defined  in  the  Federal 
Pdwer  Act:  One  copy  of  its  charter  or  other  organization 
papers,  duly  certified  by  the  secretary  of  state  of  the  State  in 
which  it  is  located,  or  other  proper  authority,  and  three  un- 
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certified  copies.  Copies  of.  or  reference  to,  the  State  laws  au¬ 
thorizing  the  operations  contemplated  by  the  application. 

If  the  applicant  is  a  natural  person:  An  affidavit  by  appli¬ 
cant  that  he  is  a  citizen  of  the  United  States,  and  three  copies 
thereof. 

If  the  applicant  is  an  association:  One  verified  copy  and 
three  additional  copies  of  its  articles  of  association.  If  there 
arc  no  articles  of  association,  that  fact  shall  be  stated  over 
the  signature  of  each  member  of  the  association  and  three 
additional  copies  of  the  statement  submitted.  A  complete 
list  of  members  and  a  statement  of  the  citizenship  of  each 
must  be  given  in  an  affidavit  by  one  of  them,  and  an  original 
and  three  copies  submitted. 

Exhibit  B. — Copy  of  all  minutes,  resolutions  of  stockhold¬ 
ers  or  directors,  or  other  representatives  of  the  applicant, 
properly  attested,  and  three  additional  copies,  authorizing  the 
filing  of  application. 

Exhibit  C. — If  special  hydroelectric,  water  power,  or  irri¬ 
gation  laws  of  the  State  or  States  involved  pertain  to  the  con¬ 
struction  of  the  applicant's  project,  submit  copies  of  such 
laws  or  reference  thereto.  (General  State  incorporation  acts 
are  not  desired.) 

Exhibit  D. — Evidence  that  the  applicant  lias  complied  with 
the  requirements  of  the  laws  of  the  State  or  States  within 
which  the  project  is  to  be  located  with  respect  to  bed  and 
banks  and  to  the  appropriation,  diversion,  and  use  of  water 
for  power  purposes  and  with  respect  to  the  right  to  engage 
in  the  business  of  developing,  transmitting,  and  distributing 
power,  and  in  any  other  business,  necessary  to  effect  the  pur¬ 
poses  of  the  license  applied  for.  including  a  certificate  of 
convenience  and  necessity,  if  required.  This  evidence  shall 
be  accompanied  by  a  statement  of  the  steps  that  have  been 
taken  and  the  steps  that  remain  to  be  taken  to  acquire  fran¬ 
chise  or  other  rights  from  States,  counties,  and  municipali¬ 
ties  before  the  project  can  be  completed  and  put  into  oper¬ 
ation. 

Exhibit  E. — The  nature,  extent,  and  ownership  of  water 
rights  which  the  applicant  proposes  to  use  in  the  development 
of  the  project  covered  by  application,  together  with  satis- 
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factory  evidence  that  the  applicant  has  proceeded  as  far  as 
practicable  in  perfecting  its  rights  to  use  sufficient  water  for 
proper  operation  of  the  project  works.  A  certificate  from  the 
proper  State  agency  setting  forth  the  extent  and  validity  of 
the  applicant’s  water  rights  shall  be  appended  if  practicable, 
lit  case  the  approval  or  permission  of  one  or  more  State  agen¬ 
cies  is  required  by  State  law  as  a  condition  precedent  to  the 
applicant’s  right  to  take  or  use  water  for  the  operation  of  the 
project  works,  duly  certified  evidence  of  such  approval  or 
permi>:-ion.  or  a  showing  of  cause  why  such  evidence  cannot 
bei  reasonably  submitted  shall  also  be  filed.  When  a  State 
certificate  is  involved,  one  certified  copy  and  three  uncertified 
copies  shall  be  submitted. 

Exhibit  F. — Full  details  as  to  lands  owned  by  applicant 
and  as  to  applicant’s  plans  for  acquiring  title  to  or  the  right 
to  occupy  and  use  lands  other  than  those  owned  by  the  appli¬ 
cant  or  by  the  United  States,  necessary  or  essential  for  carry¬ 
ing  out  the  project  covered  by  the  application.  If  the  appli¬ 
cant.  at  the  time  of  filing  application,  has  by  easement,  lease, 
franchise,  or  otherwise  acquired  the  right  to  occupy  and  use 
lands  owned  by  others,  the  statement  should  show  with  re¬ 
spect  to  each  separate  right  of  occupancy  and  use — 

(1)  From  whom  acquired. 

(2)  The  date  acquired. 

(3)  Nature  and  extent  of  the  right  acquired. 

(4)  Whether  perpetual  or  limited  term. 

(5)  If  of  limited  term,  when  such  term  expires. 

(0)  For  each  parcel  acquired,  the  area  inside  of  the 
project  boundary  and  the  area  outside  of  the 
project  boundary. 

Exhibit  G. — Statement  showing  the  financial  ability  of  the 
applicant  to  carry  out  the  project  applied  for,  together  with  a 
statement  or  explanation  of  the  proposed  method  of  financ¬ 
ing  the  construction  thereof. 

Exhibit  H. — Statement  of  the  effect  of  the  proposed  opera¬ 
tion  of  the  project  works  on  the  normal  flow  of  the  stream, 
including  a  statement  of  the  minimum  flow  proposed  to  be 
released  during  periods  of  low  water  and  full  exposition  of 
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the  relation  of  any  proposed  ponding  of  the  flow  to  the  con¬ 
servation  and  utilization  in  the  public  interest  of  the  available 
water  resources  for  the  purposes  of  power,  navigation,  irriga¬ 
tion.  reclamation,  flood  control,  and  municipal  water  supply. 

Exhibit  /. — Complete  data  upon  which  the  estimate  of 
power  available  for  90  percent  of  the  time  and  the  installed 
horsepower  capacity  of  the  project  are  based,  including 
stream-flow,  evaporation  records,  static  heads,  etc.,  a  list  of 
all  present  and  proposed  sources  of  power  for  the  system  of 
which  the  project  will  be  a  part,  including  both  water-power 
and  fuel-power  plants,  their  approximate  location  and  source 
ot  water,  ultimate  capacity  of  all  power  plants  in  use  or  pro¬ 
posed  to  be  used,  and  the  present  installed  capacity  of  con¬ 
structed  plants:  also  connections,  if  any.  with  other  power 
svstcms. 

Exhibit  J. — General  map  covering  the  entire  project  area, 
showing  on  a  single  sheet  and  to  an  appropriate  scale  the 
location  of  the  following: 

(1)  Principal  structures  and  other  important  features  of 
the  project,  including  such  roads,  railways,  tramways,  and 
bridges  as  it  is  proposed  shall  become  part  of  the  project  works 
and  be  placed  under  the  license. 

(2)  All  transmission  lines,  substations,  switchyards,  and 
telephone  lines,  which  it  is  proposed  shall  become  a  part  of 
the  project  works  and  be  placed  under  license,  as  well  as  the 
general  lay-out  of  the  transmission  system,  if  any,  with  which 
the  project  may  be  connected,  indicating  prominently  by 
appropriate  symbol  the  portion  or  portions  of  the  transmission 
lines  or  system  covered  by  application  for  license. 

(3)  State  and  county  lines,  towns,  streams,  stream  gaging 
stations,  railroads,  power  plants,  irrigation  systems,  and  other 
features  in  the  vicinity  of  the  proposed  development,  in¬ 
formation  concerning  which  will  aid  in  arriving  at  a  general 
comprehension  of  the  project. 

(4)  Reference  to  the  detail  map  indicating  by  outline  the 
portion  shown  on  each  sheet. 

(5)  If  all  features  cannot  be  shown  with  sufficient  distinct¬ 
ness  on  one  sheet,  two  general  maps  may  be  furnished,  one 
for  the  power  plant  and  appurtenant  works,  and  one  for  the 
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transmission  system.  (One  tracing  and  four  blue  prints.  See 
specifications  for  drawings.  Sec.  4.42.) 

Exhibit  K. — Detail  map  covering  entire  project  area.  Scale 
shall  be  such  as  to  show  clearly,  but  without  unnecessary 
multiplicity  of  sheets,  the  essential  details  of  surveys  and  of 
notes  as  to  ownership  or  right  of  occupancy  of  lands  within 
the  project  area.  In  general,  a  scale  of  approximately  400 
feet  to  the  inch  is  appropriate  for  features  containing  a  rela¬ 
tively  large  amount  of  detail,  and  scales  of  1.000  or  2.000 
feet  to  the  inch  where  there  is  little  detail,  as  is  frequently 
the  case  with  respect  to  transmission  and  telephone  lines, 
roads,  and  railways.  Elevations  shall  be  tied  to  Government 
bench  marks  whenever  available,  and  shall  be  referred  to 
mean  sea  level  except  that  in  the  case  of  projects  in  navigable 
waters  having  a  datum  accepted  for  local  use  by  the  Office 
of  the  Chief  of  Engineers.  War  Department,  such  local  datum 
shall  bo  used.  If  more  than  one  sheet  is  used,  the  sheets 
shall  be  numbered  consecutively,  and  each  shall  bear  a  small 
diagram  showing  the  entire  map  and  indicating  the  portions 
shown  on  each  sheet.  Several  sections  of  a  conduit,  trans¬ 
mission  line,  telephone  line.  road,  railway,  etc.,  may  be  shown 
upon  a  single  sheet,  each  so  placed  or  limited  as  to  avoid 
crowding  or  confusion.  Except  to  the  extent  and  in  such 
particulars  as  the  requirements  may  be  expressly  waived  or 
modified  by  the  Commission,  the  detail  map  to  be  filed  as 
this  exhibit  shall  conform  to  the  specifications  for  drawings. 
Sec.  4.42.  and  the  following  requirements: 

( 1  >  It  shall  show  the  project  area  and  the  project  boundary. 


(a)  Unless  satisfactory  reasons  are  given  to  the  con¬ 
trary.  the  project  boundary  shall  not  be  more  than  200 
feet  (horizontal  measurement)  from  the  exterior  mar¬ 
gin  (in  general,  high-water  level)  of  reservoirs,  nor  shall 
the  width  of  the  project  area  for  canals,  ditches,  pipe 
lines,  transmission  lines,  roads,  and  other  so-called  con¬ 
tinuous  structures  exceed  200  feet.  The  project  bound¬ 
ary  shall  be  shown  on  the  map  in  such  manner  that  it 
can  be  readily  identified  on  the  ground.  There  shall 
be  shown  the  location  ami  description  of  monuments 
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and  other  marks  with  reference  lines  therefrom  to  per¬ 
manent  objects  in  accordance  with  good  practice  in 
land  surveying. 

(6)  If  the  project  boundary  is  located  on  lands  cov¬ 
ered  by  the  public  land  survey  there  shall  be  shown  a 
reference  line  from  the  initial  point  of  the  project 
boundary  survey  by  distances  and  bearing*  to  an  estab¬ 
lished  corner  if  one  can  be  identified  within  a  distance 
of  2  miles.  At  each  intersection  of  the  project  bound¬ 
ary  with  an  identified  line  of  the  public  land  survey, 
there  shall  be  shown  t he  station  number  on  the  bound¬ 
ary  survey,  and  the  bearing  and  distance  to  the  nearest 
identified  corner  in  each  direction  on  the  public  land 
survey  line  crossed,  if  such  distance  does  not  exceed  one 
mile. 

(c)  Field  notes,  or  a  description  by  metes  and  bounds, 
of  the  final  location  survey  of  the  project  boundary 
shall  be  furnished  either  on  the  map  or  on  separate 
sheets  to  be  made  a  part  of  the  exhibit,  unless  all 
courses  and  distances  are  fully  and  legibly  shown  along 
the  plotted  boundary. 

( d )  Such  portions  of  the  project  area  as  will  be  used 
for  continuous  structures,  such  a*  transmission  lines, 
telephone  lines,  canals,  roads,  etc.,  may  be  described  by 
center  or  offset  lines  of  survey  specifying  distances  of 
the  project  boundary  therefrom.  Such  lines  of  survey 
shall  be  referred  to  the  public  land  survey  and  per¬ 
manent  objects  in  a  manner  similar  to  that  prescribed 
for  the  project  boundary. 

(()  There  shall  be  shown  the  status  as  to  owner¬ 
ship.  and  the  boundary  lines  and  area  of  each  parcel 
of  land  within,  or  partly  within,  the  project  area,  desig¬ 
nating  separately  lands  owned  by  the  applicant,  lands 
to  be  acquired  by  the  applicant,  lands  for  which  the 
applicant  holds  rights  of  use  and  occupancy  for  pur¬ 
poses  of  the  project,  reservations  (indicating  separately 
each  reservation),  and  public  lands  (indicating  sepa¬ 
rately  lands,  full  title  to  which  remains  in  the  United 
States,  and  lands  in  which  the  United  States  retains 
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only  an  interest).  Where  the  project  works  occupy 
lands  not  owned  by  the  applicant,  but  as  to  which  the 
applicant  holds  only  as  easement,  franchise,  lease,  or 
other  right  of  occupancy  and  use.  the  map  shall  show 
the  nature  of  such  right  and  shall  give  appropriate  ref¬ 
erence  to  exhibit  F  for  further  details. 

(2)  The  location  shall  be  accurately  shown  of  all  project 
works,  such  as — 

(a)  Dams. 

(b)  Reservoirs.  Show  the  flow  lines  for  maximum 
and  minimum  water  levels  and  for  elevation  of  spill¬ 
way  crest,  and  give  tables  or  diagrams  of  areas  and 
capacities  for  maximum  and  minimum  water  levels 
and  for  each  contour  line. 

(r)  Water  conduits.  Show  center  line,  grade,  and 
elevation  of  bottom  at  each  change  of  grade,  and  desig¬ 
nate  lengths  of  each  type  of  conduit,  i.  e..  flume,  ditch, 
tunnel,  pipe.  etc. 

(cl)  Powerhouses,  substations,  and  switchyards. 

(c)  Transmission  lines  and  appurtenances,  telephone 
lines,  roads,  railways,  trails,  tramways,  and  bridges. 

(/)  Navigation  structures. 

( cf )  Channel  approaches  to  navigation  structures. 

i  Indicate  elevation  of  bottom  for  distances  of  not  less 
than  1.000  feet  above  and  below  the  structures. 

(3)  Show  contour  lines  with  contour  intervals  of  not  more 
than  10  feet  for  the  entire  project  area,  except  such  portions 
as  will  be  occupied  only  by  such  project  works  as  are  enumer¬ 
ated  in  (2)  (e)  above,  or  as  will  be  included  in  reservoirs 
below  the  minimum  elevation  to  which  the  water  may  be 
drawn  down.  Profiles  of  tunnel  lines  may  be  substituted  for 
contours  along  such  lines. 

(One  tracing  and  four  blue  prints.  See  specifications  fcr 
drawings  in  Sec.  4.42.) 

Exhibit  L. — General  design  drawings  showing  plans,  eleva¬ 
tions.  and  sections  of  all  principal  structures  and  appurtenant 
works  or  other  features  of  the  project.  These  drawings  shall 
be  in  sufficient  detail  and  shall  be  accompanied  by  sufficient 
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information  relating  to  controlling  factors  (such  as  character 
of  foundations  and  explorations  thereof,  materials,  types  of 
construction,  important  elevations,  water  levels,  etc.)  to  en¬ 
able  the  Commission  to  have  a  full  understanding  of  the 
project  and  to  check  safety,  adequacy,  and  desirability  in  the 
development  of  the  resources  involved. 

Scales  are  not  specified,  but  it  is  desired  that  they  be  no 
larger  than  necessary  to  show  clearly  the  information  required. 
Drawings  should  be  simple.  Details  are  desired  only  as  neces¬ 
sary  to  show  features  of  importance  in  determining  safety, 
adequacy,  and  suitability  of  design.  Working  drawings  are 
not  desired  as  part  of  application,  but  should  be  prepared  for 
purposes  of  construction  and  retained  as  a  record  of  the  work 
when  completed.  In  this  exhibit  shall  be  included — 

(1)  Dams  and  appurtenances,  such  as  spillways,  fish¬ 
ways,  outlet  works,  etc. 

(2)  Navigation  structures  and  approaches  thereto, 
including  locks,  lock  gates,  operating  machinery,  etc. 

(3)  Conduits,  including  forebavs.  intake  works,  surge 
tanks,  and  other  pressure  relief  devices,  etc. 

(4)  Powerhouses  and  substations. 

(One  tracing  and  four  blue  prints.  Sec  specifica¬ 
tions  for  drawings  in  Sec.  4.42.) 

Exhibit  M. — General  descriptions  and  general  specifications 
of  mechanical,  electrical,  and  transmission  equipment  and  their 
appurtenances  in  sufficient  detail  to  enable  the  Commission 
to  have  a  full  understanding  of  the  project,  to  determine  the 
installed  capacity  in  horsepower,  and  to  determine  the  safety 
of  the  project  works  and  their  adequacy  and  suitability  for 
the  development  and  utilization  of  the  resources  involved. 

Exhibit  N. — Estimate  of  the  cost  of  developing  the  project, 
segregated  by  principal  features  showing  quantities,  unit 
costs,  etc.,  in  sufficient  detail  for  a  full  understanding  of  the 
elements  of  cost  of  the  project.  The  estimate  shall  include 
all  lands,  flowage.  and  other  rights,  intangible,  indirect,  over¬ 
head,  and  contingent  costs  and  shall  show  the  total  estimated 
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cost  of  the  complete  development  and  of  different  parts 
thereof  appropriately  classified.  The  estimate  shall  also  show 
by  whom  it  was  made. 

Exhibit  0. — Detailed  statement  of  the  time  desired  for  be¬ 
ginning  and  completing  construction  of  the  projects  works. 
If  the  ultimate  development  is  to  be  completed  and  put  into 
operation  in  two  or  more  parts,  the  time  desired  for  begin¬ 
ning  and  completing  the  construction  of  each  part  shall  be 
given. 


Skc.  4.42 — Specification*  for  draiciny* 

[ S»*o  St'<\  4. no  ti>  Sec.  4>»;j 

All  maps  and  other  drawings  required  in  connection  with 
licenses  and  preliminary  permits  shall  conform  to  the  fol¬ 
lowing  specifications: 

1.  They  shall  he  original  blaek-ink  drawings  on  tracing  linen,  cut  to  uni¬ 
form  size  not  smaller  than  24  b.v  3d  inches  and  not  larger  than  28  by  40 
inches,  the  latter  size  being  preferred,  and  shall  be  so  drawn  and  lettered 
as  to  be  legible  when  reduced  by  photography  to  10%  inches  in  small 
dimension.  Lithographed  official  maps  issued  by  Federal  or  State  agencies 
may  be  used  to  furnish  supplemental  data  when  desired  and  when  so  used, 
one  copy  for  permanent  record  shall  l>e  mounted  on  linen. 

2.  Each  drawing  shall  have  a  clear  border  of  one-half  inch  on  three 
sides  and  21-  inches  on  one  of  the  shorter  sides,  which  shall  be  the  left- 
hand  border. 

3.  Each  drawing  shall  have  a  numerical  scale  and  a  graphical  scale, 
the  latter  not  less  than  0  inches  in  length. 

4.  Each  map  shall  have  true  and  magnetic  meridians  indicated  thereon. 

5.  There  shall  be  provided  a  space  ">  by  7  inches  in  the  lower  right 
corner  of  each  drawing,  the  upi>er  half  of  which  shall  bear  the  title,  scale, 
etc.,  and  the  lower  half  shall  be  left  clear. 

0.  If  the  project  affects  lands  covered  by  the  public-land  survey  the  maps 
shall  show  the  location  of  all  lines  of  such  survey  crossing  the  project 
area,  and  all  official  subdivisions  of  sections  including  lots  and  irregular 
tracts,  correctly  designated  as  on  the  latest  governing  official  plats  of 
survey,  copies  of  which  can  be  obtained  from  the  (leneral  Land  Office, 
Washington.  I>.  C..  or  examined  in  the  local  land  office.  If  the  project 
affects  unsurveyed  public  lands  or  reservations,  the  protraction  of  town¬ 
ships  and  section  lines  shall  be  shown:  such  protract  ions  whenever  avail¬ 
able  to  be  those  recognized  by  the  agency  of  the  United  States  having 
jurisdiction  over  the  lauds. 

7.  All  drawings  shall  be  rolled,  not  folded,  for  mailing. 
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Application  for  license  for  constructed  major  project  or  minor 

part  thereof 

Sec.  4.50.  Contents. — Each  application  for  license  for  a 
complete  project  of  more  than  100  horsepower  installed  ca¬ 
pacity  already  constructed,  or  for  a  minor  part  of  such  project, 
shall  be  verified,  shall  conform  to  Sec.  200.2  and  shall  set 
forth  in  appropriate  detail  all  information  and  exhibits  pre¬ 
scribed  in  Sec.  4.40  to  Sec.  4.42  for  applications  for  licenses 
for  proposed  major  projects,  except  as  hereinafter  provided. 
Unless  otherwise  specified,  the  application  and  all  accompany¬ 
ing  exhibits  shall  be  submitted  in  quadruplicate.  Exhibits 
shall  be  certified  in  accordance  with  Sec.  200.4. 

Exhibits  .1.  K.  L .  and  M. — If  the  application  covers  project 
works  in  addition  to  those  already  constructed  the  maps, 
plans,  and  descriptions  of  the  project  works  shall  distinguish 
clearly  in  some  appropriate  manner  the  project  works  or  parts 
thereof  which  have  been  constructed  from  those  to  be  con¬ 
structed. 

Exhibit  X. — This  exhibit  shall  be  a  statement  of  actual  or 
approximate  original  cost  of  the  constructed  project  in  such 
detail  as  may  be  readily  available  and.  if  the  application 
covers  project  works  in  addition  to  those  already  constructed, 
an  estimate  of  the  cost  of  such  additional  works.  The  state¬ 
ment  of  estimated  cost  of  new  construction  should  be  segre¬ 
gated  by  principal  features,  showing  quantities,  etc*.,  in  suf¬ 
ficient  detail  for  a  full  understanding  of  the  elements  of  the 
cost  thereof.  Both  statements  shall  include  lands,  flowage 
and  other  rights,  intangible,  indirect,  overhead,  and  con¬ 
tingent  costs.  The  statement  of  cost  of  projects  already  con¬ 
structed  is  for  the  information  of  the  Commission  and  is  not 
to  be  confused  with  the  detailed  inventory  and  statement  of 
cost,  depreciation,  etc.,  to  be  filed  later.  (See  Sec.  4.10  to 
Sec.  4.25.) 

Exhibit  O. — Detailed  statement  of  the  time  desired  for  be¬ 
ginning  and  completing  additional  construction,  if  any.  If 
the  additional  construction  is  to  be  completed  and  put  in 
operation  in  two  or  more  parts,  the  time  desired  for  beginning 
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and  completing  the  construction  of  each  part  shall  be  given. 

Sec.  4.51.  Additional  Exhibits. — The  following  additional 
exhibits  shall  be  furnished: 

Exhibit  P. — A  statement  of  the  nature  and  character  of  the 
permit,  right-of-way.  or  other  authority,  if  any  (see  sec.  23 
(a)  of  the  act),  claimed  to  be  held  by  the  applicant.  This 
statement  shall  be  accompanied  by  copies  of  or  appropriate 
references  to  the  legislative  authority,  if  any.  by  or  under 
uhieh  such  permit,  right-of-way.  or  authority  was  acquired, 
and  if  granted  by  an  instrument  in  writing,  certified  copy  of 
such  instrument,  or  in  lieu  thereof,  if  such  a  copy  is  of  record 
in  any  department  of  the  United  States  Government  at  Wash¬ 
ington.  a  statement  to  that  effect  and  reference  thereto. 

Exhibit  Q. — A  statement  setting  forth  a  brief  history  of  the 
project  works  already  constructed,  giving  time  of  commence¬ 
ment  and  of  completion  of  construction  of  the  several  parts 
thereof,  date  of  commencement  of  operation,  and  method  of 
financing.  (See  Sec.  4.42  for  specifications  for  drawings.) 

Skc.  2<i0.2 — AiU'liwttioii  for  lire  use 
[  sc<*  See.  4.::o  t<»  Sec.  4.4ii] 

[Unless  otherwise  specified  this  application  and  all  aecompnn.vin;:  documents  shall  be 

submitted  in  •itmdruplioatoj 

IlEFOKE  TIIE 

Fedek.\l  Power  Commission 
API'I.ICATIoN  for  License 
’citizen, 

I  _  association  of  citizens. 

(The  full  name  of  applicant  >  corporation. 

municipality 

■"organized  under  the  laws  of  the  State  of _ _  and  having 

its  office  and  principal  place  of  business  at _ ,  in  the  State 

of _ _  *(omit  part  between  asterisks  if  a  citizen)  (in  pur- 

suatice  of  a  preliminary  permit  issued  to  the  applicant  on  the _ day 

of _ _  lb _ >.  hereby  makes  application  to  the  Federal 

Power  Commission  for  a  license  to  authorize  the  construction,  operation, 
and  maintenance  of  certain  project  works  fully  described  herein. 

2.  The  name,  title,  and  post-office  address  of  the  person  to  whom  cor¬ 
respondence  in  regard  to  this  application  shall  be  addressed  is  as  follows: 


itomir  all  but  one) 
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3.  The  applicant  is  a  corporation  and  is  organized  under  the  following 
laws  (omit  if  inapplicable) : 


4.  The  measure  of  control  or  ownership  exercised  by  the  applicant  in 
any  other  organization  or  over  applicant  by  any  other  organization  is  as 
follows : 


The  applicant  operates  and/or  proposes  to  operate  in  the  following 
States : 


0.  A  concise  general  description  of  the  project  and  the  principal  project 
works  is  as  follows: 

(Give  the  name  or  other  designation  and  a  brief  description  of  the  principal 
project  works,  disregarding  such  of- the  following  inms  •  </).  (b).  to.  and  id) 
as  may  not  he  applicable. ) 

(o )  Dams  and  reservoirs _ 


Hi)  Water  conduits. 


(c)  Powerhouses,  substations,  switchyards 


(</)  Transmission  lines 


7.  The  location  of  the  project  applied  for  is  as  follows: 

( a  i  In  the  State  of _ 

(  b )  In  the  county  of _ 

(c)  On  the  following-named  stream _ carrying 

commerce  to  the  following  extent : 


(</)  In  the  region  of  the  following-named  cities  and  towns: 


s.  Lands  of  the  United  States  which  will  he  affected  are  located  in: 


•  State  whether  in  public  domain,  national  forests.  Indian  reservations,  or 
s|<ecial  reservations,  giving  the  names  of  the  forests  or  reservations.) 

1).  The  proposed  scheme  of  development  for  the  project  is  as  follows: 

(Here  also  give  an  estimate  of  the  power  available  for  00  percent  of  the 
time,  the  proposed  installed  capacities,  both  initial  and  ultimate,  and  a  general 
statement  as  to  plans  for  future  development.) 

10.  The  proposed  use  or  market  for  the  power  to  lie  developed  is  as 
follows : 


[See  Sec.  4.40—1] 


11.  The  location,  a  brief  description,  and  capacity  of  all  power  plants  or 
other  electric  facilities  owned  or  operated  by  the  applicant,  the  market 
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supplied  thereby,  and  the  relation  thereof  to  the  project  applied  for.  are 
briefly  described  as  follows: 


12.  The  following  exhibits  are  filed  herewith  and  are  hereby  made  a  part 
of  this  application : 

,  ■ « Jive  each  exhibit  a  designation  and  l>rief  description.  as  exhibit  A.  cert i tied 

copy  of  articles  of  incorporation,  etc.:  exhibit  15.  certified  copy  of  resolutions 
of  stockholders  and/or  directors,  etc.) 

Exhibit- _ _ 

Exhibit - 

Exhibit _ 

In  wi.  v:ss  whereof  the  applicant  has  caused  its  name  to  he  hereunto 
signed  by _ its _ and  its  corporate 

(Name)  (Title — chief  executive  ollicef) 

Seal  to  be  hereto  affixed  by _ its - 

< Name)  (Title — custodian  of  seal) 

thereunto  duly  authorized,  this  _  day  of  _ , 

10 _  (Modify  this  paragraph  if  applicant  is  a  citizen.) 


(Name  of  applicant) 

By . . . . 


Attest : 


(Secretary) 

Verification 


State  of _ _ _ ] 

County  of _ J  *** 

_ being  first  duly  sworn  desses  ami  says: 

That  he  is  tin* _ of  the _ , _ _ 

(Title  of  person  signing  application)  (Full  name  of  applicant) 

the  applicant  for  a  license,  that  lie  has  read  the  foregoing  application  and 
knows  the  contents  thereof;  that  the  same  are  true  to  the  best  of  his  knowl¬ 
edge  and  belief. 


( Signature) 

Subscribed  and  sworn  to  before  me  this _ day  of _ 

10 _ 


(Notary  public) 

[SKAT.  | 

(If  the  applicant  is  an  individual,  or  an  association  of  individuals,  proof 
of  citizenship  is  required.  Such  proof  may  he  made  by  affidavit  in  the 
following  form :) 

State  of _ ] 

County  of _ I 

- and _ 
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Iwinp:  duly  sworn,  each  for  himself,  says  he  is  a  citizen  of  the  United 
Smtes  of  America. 


Subscribed  and  sworn  to  before  me  this _ day  of  - 

10 _ 


(Notary  public) 

[SEAL] 

***** 

SEC.  20<).4 — Certificate  of  exhibit k 
(See  See.  4.150  to  See.  4. SC] 

This  map  (these  estimates,  this  copy  of  notice,  etc. )  is  a  part  of  the 
application  for  preliminary  permit  (license)  made  by  the  undersigned  this 


day  of _ 19 _ _ 


(Name  of  applicant) 

By  — - . . 

*  *  *  *  * 
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United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  7599. 


PENNSYLVANIA  WATER  &  POWER  COMPANY, 

A  CORPORATION,  PETITIONER, 

VS. 

FEDERAL  POWER  COMMISSION. 


Petition  for  Review  of  an  Order  of  the  Federal 
Power  Commission. 


REPLY  BRIEF  FOR  PENNSYLVANIA  WATER  & 
POWER  COMPANY,  PETITIONER. 


Having  filed  a  192-page  brief  (plus  50  pages  of  notes 
on  historical  evidence),  petitioner  must  avoid  unneces¬ 
sary  repetition  in  replying  to  the  Commission’s  17 -page 
brief.  The  Commission  in  its  brief,  however,  ignores  all 
statements  in  petitioner’s  brief  concerning  facts  or  evi¬ 
dence,  and  all  evidence  in  the  Record  (except  to  make 
some  350  “blind”  page  number  references  [R.  B.  5-7]), 
and  does  not  discuss,  as  such,  any  of  the  points  discussed 
in  petitioner’s  brief  [R.  B.  2].  This  circumstance  makes 
it  necessary  for  petitioner  to  show  the  issues  joined,  by 
putting  into  juxtaposition  (with  page  references)  the 
portions  of  the  respective  briefs  which  are  essentially  in 
opposition  to  each  other. 
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This  will  be  done,  and  reply  made  to  the  Commission's 
contentions,  under  the  same  captions  as  in  petitioner’s 
original  brief.  Petitioner's  brief  (and  the  appended 

i 

notes)  will  be  referred  to  thus:  [P.  B.  1-242] ;  re¬ 
spondent's  brief  (and  appendix)  thus:  [R.  B.  1-53]. 

STATEMENT  OF  THE  CASE. 

[P.  B.  7-121;  R.  B.  1-4,  5-11]. 

The  Commission  says  in  its  brief  that  “the  printed 
exhibits  introduced  by  the  Commission  fill  approxi¬ 
mately  1,500  pages  of  the  printed  record.”  [R.  B.  17]. 
Most  important  of  these  exhibits  are  War  Department 
reports — which  in  the  Commission’s  opinion  and  “find¬ 
ings",  and  in  its  brief,  are  ignored. 

The  greater  part  of  petitioner's  brief  consists  of  state¬ 
ment  of  facts  and  evidence — not  disputed  facts,  but  es¬ 
sentially  indisputable  facts.  [P.  B.  7-121].  These  facts, 
covering  the  history  of  the  Susquehanna,  are  briefly 
stated  in  a  jour -page  “Summary  of  the  Facts”  [P.  B. 
12-15],  supported  by  a  106-page  statement  of  evidence 
[P.  B.  15-1211,  most  of  it  quoted  from  official  sources, 
principally  War  Department  reports  offered  in  evidence 
by  the  Commission.  The  statement  of  evidence  is  sup¬ 
ported  by  Record  references  and  other  authoritative  ref¬ 
erences.  Any  errors  or  omissions  in  either  the  summary 
of  the  facts  or  the  statement  of  evidence  could  readily 
be  pointed  out;  none  are  mentioned  in  the  Commission's 
brief. 

After  the  statement  of  evidence  [P.  B.  15-121],  “The 
Commission's  Opinion’’  is  discussed  fP.  B.  122-133].  It 
is  pointed  out  that  the  opinion  (including  the  “find¬ 
ings”)  ignores  most  of  the  material  facts  and  is  a  selec¬ 
tion  of  “a  few  pages  of  unrelated  immaterial  facts  or 
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assertions,  sometimes  from  the  least  reliable  sources; 
*  *  *  sometimes  inaccurately  stated,  sometimes  com¬ 
pletely  distorted*’  [P.  B.  122];  particulars  and  specifica¬ 
tions  are  given  [P.  B.  122-133].  Before  the  summary  of 
the  facts  [P.  B.  12-15]  certain  assertions  and  “findings*’ 
in  the  opinion  are  quoted  and  are  shown  to  be  unsup¬ 
ported  by  evidence  and  contrary  to  the  testimony,  the 
War  Department  reports  and  other  evidence  [P.  B.  fi¬ 
ll].  Another  “finding”  is  quoted  and  discussed  in  the 
statement  of  evidence,  under  the  caption  “Previous  Rul¬ 
ings  of  the  Commission”  [P.  B.  117-121]. 

The  Commission  in  its  brief  does  not  deny,  defend  or 
excuse  these  omissions  and  distortions  in  its  opinion 
and  “findings”.  Nevertheless,  ignoring  all  these  in¬ 
firmities  it  relies  exclusively  on  these  “findings”,  as  “sup¬ 
ported  by  substantial  evidence”  ( for  which  it  cites  some 
350  blind  page  number  references  [R.  B.  5-7] ),  and  as 
warranting  its  order.  Zero  plus  350  blind  page  number 
references  is  only  zero. 

In  the  Commission’s  brief,  in  its  meager  discussion 
of  its  own  “findings”  [R.  B.  5-7],  the  few  references  to 
petitioner’s  brief  or  petitioner’s  position  unfortunately 
are  not  limited  to  accurate  references.  In  its  “State¬ 
ment  of  Points  and  Summary  of  Argument”,  in  one  of 
the  two  sentences  under  Point  I,  the  Commission  says : 

“Finding  6  which  is  not  challenged  by  the  peti¬ 
tioner,  is,  alone  and  of  itself,  sufficient  to  sustain 
the  Commission’s  ultimate  finding  that  the  Susque¬ 
hanna  is  navigable  water  of  the  United  States.” 

[R.  B.  3-4]. 

Again  in  “Argument”,  under  I,  the  Commission  says: 

“Apparently  the  petitioner  finds  nothing  objec¬ 
tionable  in  Finding  (6).  We  submit  that  Finding 
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( 6  >  alone  would  have  been  sufficient  to  sustain  the 
Commission's  conclusion  that  the  Susquehanna  is 
navigable.” 

[R.  B.  61. 

These  assertions  that  Finding  ( 6 )  “is  not  challenged  by 
the  petitioner”  and  that  petitioner  apparently  “finds 
nothing  objectionable”  in  it  are  wholly  without  founda¬ 
tion.  In  petitioner's  application  for  a  rehearing,  among 
its  specifications  of  errors  in  the  Commission's  opinion. 
Finding  <6)  is  set  out  in  full  [R.  2231.  In  the  petition 
for  review  this  and  other  specifications  of  errors  are 
reaffirmed  by  reference  [R.  221.  In  petitioner's  brief 
Finding  1 6)  is  quoted  as  unsupported  by  facts  or  evi¬ 
dence  [P.  B.  124-125 J.  The  particular  statement  so 
qubted  in  petitioner's  brief  is  reiterated  in  the  Commis¬ 
sion's  brief — with  no  support  other  than  Finding  (6) 
[R.  B.  8]. 

The  Commission  in  its  brief  also  says: 

“Finding  ( 1 )  *  *  *  is  admitted  in  the  petition 
for  review  ( R.  1-2 ) . 

“Finding  (2)  states  that  the  petitioner  owns, 
maintains,  and  operates  the  Holt  wood  project  which 
was  constructed  between  1905  and  1909,  and  that 
petitioner  possesses  no  federal  permit,  right-of-way. 

!  or  authority  for  the  operation  and  maintenance  of 
the  project.  These  facts  are  likewise  admitted  (R. 
2).  *  *  *  ”  [R.  B.  5.1 

“Finding  ( 3 )  gives  the  general  geographical  facts 
of  the  Susquehanna,  of  which  facts  this  Court  may 
take  judicial  notice.  This  finding  is  quoted  by  peti¬ 
tioner  on  page  12  of  its  brief,  apparently  as  a  correct 
description  of  the  river.  *  *  *  ”  [R.  B.  5J 

“Finding  (4)  contains  the  basic  facts  necessary 
for  the  determination  that  the  stream,  from  the 
1  standpoint  of  its  physical  characteristics,  is  suitable 
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for  interstate  navigation.  This  finding  is  also  quoted 
in  full  by  the  petitioner  (petitioner’s  brief,  p.  38), 
immediately  after  its  quotation  of  the  Commission’s 
statement  in  its  opinion  (R.  203),  of  the  legal  cri¬ 
teria  which  govern  this  finding.  *  *  *  ”  [R.  B.  5-6  j 

It  is  true  that  Finding  ( 1 )  is  admitted  by  petitioner  and 
Finding  (3)  is  quoted  by  petitioner  as  correct.  It 
is  not  true  that  (as  the  Commission  says)  the  above 
statements  in  Finding  (2)  are  admitted  or  that  (as  the 
Commission  implies )  Finding  ( 4 )  is  quoted  by  petitioner 
as  correct.  On  the  contrary,  Finding  (4)  and  the  state¬ 
ment  in  the  Commission’s  opinion  are  quoted  by  peti¬ 
tioner  only  to  point  out  the  inadequacy  of  the  statements, 
in  Finding  (4)  and  in  the  opinion,  to  support  the  conclu¬ 
sion  or  to  “present  the  physical  characteristics  of  the 
river  or  the  bearing  of  these  characteristics  on  the  ques¬ 
tion  of  navigability”.  [P.  B.  38-39  ].  With  respect  to  Find¬ 
ing  ( 2 )  petitioner  says,  in  the  petition  for  review  ( and 
in  the  application  for  rehearing),  that  “affirmative  con¬ 
sent  of  Congress  to  the  construction  of  the  petitioner’s 
dam  has  never  been  expressed  in  totidem  verbis  in  any 
statute,  nor  has  the  petitioner  any  federal  permit,  right- 
of-way,  or  authority  eo  nomine  for  the  operation  and 
maintenance  of  its  dam”,  but  in  view  of  the  intention  re¬ 
peatedly  indicated  by  Congress  by  a  long  course  of  action 
and  non-action,  and  acquiescence  in  executive  action  and 
non-action,  denies  that  the  dam  has  been  constructed 
and  maintained  without  the  consent  of  Congress.  [R. 
7-8;  221-222;  R.  B.  2,  13;  P.  B.  155-169]. 

Though  the  Commission  ignores  all  of  petitioner’s  spe¬ 
cifications  against  any  of  its  “findings”,  nevertheless  it 
complains  that  with  respect  to  Findings  (5),  (7)  and  (8) 
petitioner  “does  not  specify  which  of  the  many  state- 
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mcnts  contained  in  those  three  findings  it  considers  to 
be  erroneous,  or  in  what  respect  they  are  erroneous". 
[R.  B.  6].  Such  a  complaint  ignores  petitioner's  men¬ 
tion  of  one  obvious  reason  why  (after  more  extended 
discussion  of  other  findings)  further  discussion  of  these 
three  findings  seems  unnecessary  [P.  B.  1331. 

Greater  brevity  is  attainable  in  making  misstatements 
— and  omissions — than  in  correcting  them.  The  instant 
case  is  presented,  for  review  of  administrative  action,  on 
a  2.300-page  record — including  1,500  pages  of  exhibits 
introduced  by  the  Commission  but  ignored  in  its  opinion 
and  in  its  brief.  In  the  Commission’s  short  opinion  and 
short  brief  misstatements  mingled  with  selected  triviali¬ 
ties  create  confusion,  and  produce  a  superficial  impres¬ 
sion  of  conflict  in  evidence  where  none  actually  exists. 
Through  such  an  impression,  the  Commission  seeks  to 
escape  review  by  taking  refuge  behind  the  contention 
that  petitioner  “is  not  entitled  to  judicial  determination 
which  will  weigh  the  evidence  and  the  credibility  of  the 
witnesses.”  [R.  B.  41. 

The  instant  case  presents  no  conflict  of  substantial 
evidence  as  to  material  facts,  no  question  of  credibility 
of  witnesses.  [P.  B.  10-11].  The  material  facts  in  the 
history  of  the  Susquehanna  and  of  petitioner's  dam  are 
undisputed  and  indisputable.  For  the  convenience  of 
the  Court  the  facts  and  the  evidence  have  been  stated 
both  in  brief  summary  [P.  B.  12-15]  and  also  at  much 
greater  length  [P.  B.  15-121].  No  errors  or  omissions  in 
either  statement  have  been  pointed  out  in  the  Commis¬ 
sion’s  brief  [supra,  2]. 

In  Saginaw  Broadcasting  Co.  v.  Federal  C.  Com'n ., 
68  App.  D.  C.  282,  96  F.2d  554,  559-561,  certiorari  denied. 
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305  U.  S.  613,  (cited  in  the  Commission’s  brief  [R.  B. 
17  j ) ,  this  Court,  by  Mr.  Justice  Stephens,  stated  what 
is  required  of  administrative  tribunals  with  respect  to 
finding  facts  and  stating  their  findings.  Measured  by  the 
standards  thus  stated  by  this  Court,  the  Commission’s 
opinion  and  ‘'findings”  in  the  instant  case  are  a  model 
of  what  such  an  opinion  should  not  be. 


ARGUMENT. 

I. 

PETITIONER’S  DAM  WAS  CONSTRUCTED,  FROM  1905  TO 
1910,  HAS  BEEN  MAINTAINED  AND  OPERATED  EVER  SINCE, 
AND  IS  NOW  MAINTAINED  AND  OPERATED,  IN  THE  SUSQUE¬ 
HANNA  RIVER,  NOT  CONTRARY  TO  LAW,  VIZ.,  TO  THE  PRO¬ 
VISIONS  OF  SECTIONS  9  AND  10  OF  THE  RIVERS  AND 
HARBORS  ACT  OF  1899— OR  SECTION  23(b)  OF  THE  FEDERAL 
POWER  ACT  (AS  AMENDED  IN  1935). 

A. 

THE  LOWER  SUSQUEHANNA  WAS  NOT  AND  IS  NOT  “NAVI- 
GABLE  WATER  OF  THE  UNITED  STATES"  (1)  WITHIN  THE 
JURISDICTION  OF  CONGRESS  UNDER  THE  COMMERCE  POWER 
OR  (2)  WITHIN  THE  MEANING  OF  THE  RIVERS  AND  HARBORS 
ACT  OF  1899. 

[P.  B.  145-155;  R.  B.  5-7,  8-11] 

The  Commission  in  its  brief  relies  on  [A]  actual  navi¬ 
gation  [R.  B.  8-9]  and  [B]  susceptibility  for  navigation 
[R.  B.  9-11],  as  evidence  of  navigability.  It  says  [A] 
that  “no  other  single  factor  can  be  so  nearly  conclusive 
in  demonstrating  navigability  as  actual  navigation”  [R. 
B.  8],  but  [B]  that  “suitability  for  navigation  may  also 
suffice  for  a  finding  of  navigability”  [R.  B.  9].  As  to  suit¬ 
ability  or  susceptibility  for  navigation,  the  Commission 
relies  altogether  on  its  Findings  (4),  (9),  (10)  and  (11), 
principally  (10)  and  (11),  ignoring  petitioner’s  specific 
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discussion  of  each  of  these  four  findings  [P.  B.  38-39, 
117-121,  130-133,  9-10], 

Consequently  the  Commission  ignores  [1]  the  unique 
paradoxical  feature  of  the  instant  case,  viz.,  that  “actual 
navigation"  ( in  so  far  as  the  former  raft  and  ark  traffic 
may  be  called  navigation)  conclusively  disproves  sus¬ 
ceptibility  for  navigation,  i.  e.,  for  useful  interstate  com¬ 
merce  of  a  substantial  and  permanent  nature,  and  [2] 
the  application  of  the  doctrine  of  the  New  River  case 
that  “there  are  obvious  limits",  which  “are  necessarily  a 
matter  of  degree",  to  “reasonable  improvements"  as  af¬ 
fecting  navigability.  [P.  B.  153-155.  31].  Subways  and 
cellars  are  essentially  not  habitable  places,  though  mil¬ 
lions  are  actually  inhabiting  them  [P.  B.  154-155].  Pub¬ 
lic  and  private  canals  paralleling  the  entire  length  oj  the 
Susquehanna  did  not  ‘‘improve"  the  navigable  capacity 
of  the  river,  but  supplanted  the  river  because  it  had  been 
proved  to  have  no  navigable  capacity  for  practical  pur¬ 
poses.  This  was  later  proved  again  and  again  when  the 
Susquehanna  canals  were  repeatedly  damaged  and 
eventually  destroyed  by  floods,  i.  e.,  by  the  same  basic 
physical  conditions  which  make  the  river  unnavigable. 
[P.  B.  153-154,  13-14,  51-52,  1331.  The  raft  and  ark  traf¬ 
fic — the  only  “actual  navigation"  on  the  lower  Susque¬ 
hanna — ceased,  not  because  it  was  suspended  or  tempo¬ 
rarily  abandoned,  but  because  the  river  had  been  demon¬ 
strated  to  have  no  navigable  capacity.  The  lower  Sus¬ 
quehanna  is  susceptible  for  navigation  only  in  the  sense 
that  Pennsylvania  Avenue  is  susceptible  for  navigation, 
i.  e.,  either  can  doubtless  be  made  navigable  at  exorbi¬ 
tant  expense  out  of  all  proportion  to  any  possible  useful 
result.  Such  “improvement"  of  Pennsylvania  Avenue 
would  probably  be  less  expensive  and  no  less  useful. 


9 


B. 

WITHIN  THE  MEANING  OF  THE  RIVERS  AND  HARBORS 
ACT  OF  1899,  AS  CONSTRUED  AND  APPLIED  TO  THE  LOWER 
SUSQUEHANNA,  PETITIONER'S  DAM  WAS  NOT  CONSTRUCTED 
(1)  IN  NAVIGABLE  WATER  OF  THE  UNITED  STATES  (2) 
WITHOUT  THE  CONSENT  OF  CONGRESS.  THIS  IS  TRUE  IF 
IT  WAS  CONSTRUCTED  EITHER  (1)  IN  AOA-NAVIGABLE 
WATER  OR  (2)  WITH  THE  CONSENT  (PRIOR  OR  SUBSE¬ 
QUENT)  OF  CONGRESS.  [P.  B.  155-169;  R.  B.  12-13] 

C. 

OPERATION  AND  MAINTENANCE  OF  PETITIONER’S  DAM  IS 
NOT  CONTRARY  TO  SECTION  23(b)  OF  THE  FEDERAL  POWER 
ACT.  [P.  B.  169-173;  R.  B.  13-14,  16-17] 

The  Commission's  brief  sets  up,  and  knocks  down, 
straw  men  purporting  to  represent  these  points.  For 
these  points  petitioner  refers  the  Court  to  its  original 
brief,  instead  of  the  Commission's  straw  men.  State¬ 
ments,  in  the  Commission's  brief,  of  “contentions’’  of 
petitioner  on  constitutional  grounds,  are  misstatements 
of  both  petitioner’s  construction  of  the  statute  and  of  the 
constitutional  question,  if  any,  raised  by  petitioner  if 
the  statute  be  otherwise  construed.  [R.  B.  14-17;  P.  B. 
175-177;  185-187,  173,  184-185], 

In  amazingly  small  space  the  Commission  compacts 
sweeping  assertions  of  power  and  peremptory  demands 
that  its  powers  be  not  curbed  [1]  by  constitutional  lim¬ 
itations,  [2]  by  established  rules  of  statutory  construc¬ 
tion,  [3]  by  administrative  construction  long  established 
with  the  acquiescence  of  all  branches  of  the  Government, 
or  [4]  by  judicial  cognizance  of  plain  facts. 

The  Commission  contends  that  retroactive  legislation 
may  be  within  the  constitutional  powers  of  Congress  [R. 
B.  16];  ergo,  Section  23(b)  of  the  Federal  Power  Act 
must  be  construed  retroactively,  so  as  to  empower  the 
Commission  arbitrarily  to  destroy — or  to  exact  ransom 
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for  not  destroying — a  dam  lawfully  constructed  and 
maintained  for  28  years.  [H.  B.  13-14,  16-17],  The 
Commission  ignores  the  difference  between  existence 
of  legislative  power  and  civilized  restraint  in  the  exer¬ 
cise  of  such  power.  In  Disconto-Gesellschaft  v.  United 
States  Steel  Corporation,  267  U.  S.  22,  the  Court  by  Mr. 
Justice  Holmes  said: 

“The  appellants,  starting  from  the  sound  proposi¬ 
tion  that  jurisdiction  is  founded  upon  power,  over- 
'  work  the  argument  drawm  from  the  power  of  the 
1  United  States  over  the  Steel  Corporation.  Taking 
the  United  States  in  this  connection  to  mean  the 
1  total  powers  of  the  Central  and  the  State  Govern¬ 
ments,  no  doubt  theoretically  it  could  draw  a  line  of 
fire  around  its  boundaries  and  recognize  nothing 
concerning  the  corporation  or  any  interest  in  it  that 
happened  outside.  But  it  prefers  to  consider  itself 
civilized  and  to  act  accordingly."  267  U.  S.  28. 

In  Federal  Trade  Commission  v.  American  Tobacco 
Co.,  264  U.  S.  298,  the  Court,  by  Mr.  Justice  Holmes, 
gave  recognition  to  the  fact  that  the  powers  of  adminis¬ 
trative  commissions  are  curbed,  not  only  by  constitu¬ 
tional  limitations,  but  also  by  statutory  construction. 

“Anyone  who  respects  the  spirit  as  well  as  the 
1  letter  of  the  Fourth  Amendment  would  be  loath  to 
believe  that  Congress  intended  to  authorize  one  of 
its  subordinate  agencies  to  sweep  all  our  tradi¬ 
tions  into  the  fire  (Interstate  Commerce  Commis¬ 
sion  v.  Brimson .  154  U.  S.  447,  449),  and  to  direct 
fishing  expeditions  into  private  papers  on  the  pos- 
'  sibility  that  they  may  disclose  evidence  of  crime." 
264  U.  S.  305-306. 

The  rule  against  retroactive  construction  is  older  than 
the  Constitution  [P.  B.  173,  184-185].  In  a  case  decided 
on  April  14,  1941,  quoted  in  the  Commission’s  brief  [R. 
B.  11-12;  Natural  Gas  Pipeline  Co.  v.  Federal  Power 
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Commission,  7  Cir.,  F.2d  ;  Appendix,  infra, 
17-42j,  this  rule  of  construction  is  applied  so  as  mate¬ 
rially  to  curb  asserted  powers  of  the  Commission  under 
the  Natural  Gas  Act.  To  avoid  giving  retroactive  effect 
to  the  Act,  the  Court  holds  that  the  Commission,  in  fix¬ 
ing  rates,  should  have  made  an  annual  allowance  of 
$ 5,100.732 ,  instead  of  $ 1,557,852 ,  for  amortization  of  in¬ 
vestment  within  fifteen  years  ( after  the  passage  of  the 
Act ) ,  instead  of  twenty-one  years  ( before  and  after  the 
passage  of  the  Act  [Appendix,  infra,  41-421. 

In  asserting  power  to  destroy  petitioner's  dam — or  to 
exact  ransom  for  not  doing  so — the  Commission  not  only 
must  ride  roughshod  over  the  rule  against  retroactive 
construction,  but  is  forced  to  repudiate,  pro  hac  vice,  the 
doctrine  of  “administrative  construction'’,  which  usually 
is  strongly  pressed,  and  sometimes  carried  to  fantastic 
lengths,  by  administrative  agencies  grasping  at  power. 
In  its  brief  the  Commission  says  that 

“*  *  *  even  had  the  Federal  Power  Commission 
been  in  existence  in  1904,  and  had  it  then  determined 
that  the  Susquehanna  River  *  *  *1  was  not  a  navi¬ 
gable  water  of  the  United  States,  such  determination 
would  not  have  been  binding  upon  it  later  in  passing 


1  The  words  “at  Havre  de  Grace"  at  this  point  in  the 
Commission's  brief  are  an  incorrect  statement  of  what 
Secretary  Taft  decided  and  of  the  scope  of  the  adminis¬ 
trative  construction  and  governmental  recognition  based 
on  his  decision.  He  did  not  decide  that  the  Susquehanna 
at  Havre  de  Grace  was  unnavigable;  the  contrary  was 
admitted.  His  decision  was  recognized  as  establishing 
that  the  lower  Susquehanna  (specifically  at  and  in  the 
vicinity  of  the  Maryland-Pennsylvania  state  line)  is  not 
navigable,  and  completely  separates  the  navigable  river 
at  Havre  de  Grace  from  distant  navigable  reaches  of  the 
upper  Susquehanna. 

[P.  B.  155-156,  103-112]. 
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on  the  question  of  whether  the  Susquehanna  is  a 
navigable  water  at  the  site  of  the  petitioner's  dam, 
so  long  as  the  Commission  had  before  it,  in  making 
its  determination,  substantial  evidence  that  the  Sus¬ 
quehanna  is  a  navigable  water  of  the  United  States 
at  the  site  of  petitioner's  dam.  Virginian  Railway 
Company  v.  United  States.  272  U.  S.  658,  665.  666." 
[R.  B.  12-13]. 

The  question  of  navigability  decided  by  Secretary  Taft 
and  presented  in  the  instant  case  is  not  a  pure  question 
of  fact  and  evidence,  but  involves  “questions  of  law  in¬ 
separable  from  the  particular  facts  to  which  they  are 
applied”:  each  application  of  the  legal  test  is  “apt  to 
uncover  variations  and  refinements  which  require  fur¬ 
ther  elaboration”.  [ United  States  v.  Appalachian  Elec¬ 
tric  Power  Co.,  311  U.  S.  377,  403-404.  406;  P.  B.  147-153]. 
In  short,  the  question  is  one  which  imperatively  requires 
recognition  of  established  administrative  construction. 
Administrative  agencies  are  constituted  to  take  action  for 
the  future,  not  to  devour  the  fruits  of  their  own  or  their 
predecessors'  past  action  or  to  destroy  investments  made 
and  property  created,  over  a  long  period  of  years,  on  the 
faith  of  such  action. 

In  a  case  argued  on  May  19,  1941  [Safe  Harbor  Water 
Power  Corporation  v.  Federal  Power  Coimnission ,  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit,  on  review  of  Re  Safe  Harbor  Water  Power  Cor¬ 
poration,  34  P  U  R  (N  S)  236],  the  Commission  in  its 
brief  said: 

“It  is  significant  that  Congress,  with  *  *  *  the 
Commission’s  decision  before  it,  *  *  *  retained  Sec¬ 
tion  20  of  the  Federal  Water  Power  Act  without  a 
single  change  and  made  that  Act  Part  I  of  the  1935 
Federal  Power  Act,  *  *  *.  The  effect  of  the  ap- 
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proval  of  Section  20  by  Congress  in  1935  is  to  adopt 
the  interpretation  of  the  Federal  Power  Commission 
with  respect  to  its  jurisdiction  over  interstate  whole¬ 
sale  rates  of  licensees  under  Section  20  which  the 
Commission  had  placed  upon  that  section  in  its  1929 
decision.  It  is  a  clearly  established  principle  of  stat¬ 
utory  construction  that  when  Congress  re-approves 
a  statute  the  interpretation  placed  upon  it  previously 
by  a  Federal  agency,  charged  with  the  administra¬ 
tion  of  the  statute,  is  adopted  by  Congress.  United 
States  v.  Cerecedo  Hermanos  y  Compania ,  209  U.  S. 
337,  339  ( 1908 ) ;  McCaughn  v.  Hershey  Chocolate 
Co.,  283  U.  S.  488,  492  ( 1931) ;  Cook  v.  United  States, 
288  U.  S.  102, 120  (1933).” 

[In  quoting  this  statement  petitioner  does  not  endorse 
it.  still  less  the  application  made  of  the  doctrine  of  “ad¬ 
ministrative  construction”].  In  the  instant  case  the 
Commission  is  forced  to  repudiate  altogether  the  doc¬ 
trine  of  “administrative  construction”,  in  order  to  assert 
power  to  destroy  petitioner’s  dam  after  it  had  been  con¬ 
structed  over  a  period  of  five  years  and  maintained  for 
28  years,  in  reliance  on  Secretary  Taft's  decision,  with 
the  acquiescence  of  every  branch  of  the  Government. 
[P.  B.  155-169]. 


II. 

THE  COMMISSION  IS  NOT  AUTHORIZED,  UNDER  SECTION 
4(g)  OF  THE  FEDERAL  POWER  ACT,  TO  STOP  THE  MAIN- 
TENANCE  AND  OPERATION  OF  PETITIONER’S  DAM— OR  TO 
ORDER  PETITIONER  TO  APPLY  FOR  A  LICENSE  UNDER  THE 
FEDERAL  POWER  ACT.  [P.  B.  174-187;  R.  B.  11-12,  14-16] 

III. 

THE  COMMISSION’S  ORDER  IS  UNLAWFUL,  ARBITRARY  AND 
UNSUPPORTED  BY  SUBSTANTIAL  EVIDENCE.  [P.  B.  188-192] 

The  Commission  asserts  that  authority  under  Section 
4(g)  “to  issue  such  order  as  it  may  find  appropriate, 
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expedient  and  in  the  public  interest  to  conserve  and  uti¬ 
lize  the  navigation  and  water-power  resources  of  the 
region’’  empowers  it  to  order  petitioner  to  apply  for  a 
license  although  ( 1 )  there  are  no  navigation  resources 
of  the  region,  (2)  the  water-power  resources  are  con¬ 
served  and  utilized  to  the  utmost  by  petitioner,  and  ( 3 ) 
there  is  (the  Commission  says)  nothing  in  the  record 
to  support  the  contention  that  it  would  be  expedient  and 
in  the  public  interest  to  order  petitioner’s  dam  removed. 
[P.  B.  175-177 J.  The  Commission  says  in  its  brief  that 

"the  determination  of  what  order  is  appropriate” 
•’necessarily  involves  an  exercise  of  discretion  on 
the  part  of  the  Commission — discretion  involving  an 
1  expert  judgment  as  to  ways  and  means  of  conserv¬ 
ing  and  utilizing  the  navigation  and  water  resources 
of  the  region.  It  is  for  the  Commission,  not  the 
courts,  to  determine  how  the  navigation  and  water¬ 
power  resources  of  the  region  mav  be  conserved  and 
utilized.”  [P.  B.  12] 

This  astounding  assertion  of  judicial  blindness  in  the 
facfe  of  plain  simple  facts  the  Commission  calls  a  “para¬ 
phrase”  of  “an  excerpt  from  the  Supreme  Court’s  opin¬ 
ion”  in  a  Labor  Board  case  [R.  B.  12]. 

Authority  under  §  10(c)  of  the  Wagner  Act  “to  take 
such  affirmative  action  *  *  *  as  will  effectuate  the  policies 
oj  this  Act"  is  much  broader  than  authority  to  issue  an 
order  “appropriate  *  *  *  to  conserve  and  utilize  the  navi¬ 
gation  and  water-power  resources  of  the  region" — when 
there  are  no  navigation  resources  and  the  water-power 
resources  are  conserved  and  utilized  to  the  utmost.  Even 
this  broad  power  under  the  Wagner  Act  has  limits — 
which  are  not  beyond  judicial  ken  [ Republic  Steel  Cor¬ 
poration  v.  Labor  Board,  311  U.  S.  7,  11-13] ;  in  particular, 
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it  does  not  include  power  to  order  anybody  to  apply  for 
a  license  or  enter  into  any  other  contract — though  the 
Labor  Board  may  require  an  agreement  actually  reached 
to  be  put  in  writing  [H.  J.  Heinz  Co.  v.  National  Labor 
Relations  Board,  311  U.  S.  ,  61  S.  Ct.  320,  325]. 

Congressional  investigation  of  the  Labor  Board,  and  con¬ 
sequent  changes  in  its  personnel,  disclose  no  such  marked 
success  in  the  exercise  of  its  sweeping  powers  under 
$  10(c)  as  might  lead  Congress  to  confer  similar  powers 
on  the  Federal  Power  Commission  or  might  lend  per¬ 
suasiveness  to  the  Commission’s  demand  of  judicial  leg¬ 
islation  to  this  effect. 


For  the  reasons  stated  in  petitioner’s  original  brief 
[P.  B.  145-192 J,  the  Commission's  order  should  be  set 
aside. 


Respectfully  submitted, 

WALTER  C.  CLEPHANE, 
ARTHUR  H.  CLEPHANE, 

Counsel  for  Petitioner. 


GEORGE  T.  HAMBRIGHT, 
CHARLES  MARKELL, 

Of  Counsel. 
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APPENDIX. 

In  the 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
for  the  Seventh  Circuit. 

No.  7454.  October  Term,  1940,  April  Session,  1941. 


NATURAL  GAS  PIPELINE  COMPANY  OF  AMERICA 
and  TEXOMA  NATURAL  GAS  COMPANY, 

Petitioners, 

vs. 

FEDERAL  POWER  COMMISSION  and  ILLINOIS 
COMMERCE  COMMISSION, 

Respondents. 

Petition  for  Review  of  Interim  Order  of  the 
Federal  Power  Commission. 


April  14,  1941. 


Before  Evans  and  Sparks,  Circuit  Judges,  and  Lind- 
ley.  District  Judge. 

Evans,  Circuit  Judge.  Presented  for  review  is  an 
interim  order  of  the  Federal  Power  Commission,  direct¬ 
ing  the  petitioners  to  reduce  their  rates  on  natural  gas, 
so  as  to  reflect  an  annual  reduction  in  their  operating 
revenues  of  not  less  than  $3,750,000. 
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Petitioners  own  natural  gas  reserves  in  Texas.  They 
produce  the  natural  gas  and  transport  it  through  their 
owrl  pipe  lines  to  the  State  of  Illinois,  where  it  is  sold 
wholesale — 90  '/<  to  one  customer.  They  produce  75% 
of  the  gas  they  sell  and  purchase  the  remaining  25% 
from  another  producer.  They  were  in  business  for 
nearly  eight  years  before  the  Natural  Gas  Act  ( 15  U.  S. 
C.  A.  Sec.  717,  et  seq*  )  became  effective,  June  21,  1938. 

*' "Section  1.  (a)  As  disclosed  in  reports  of  the  Fed¬ 

eral  Trade  Commission  *  *  it  is  hereby  declared  that 
the  business  of  transporting  and  selling  natural  gas  for 
ultimate  distribution  to  the  public  is  affected  ■with  a  pub¬ 
lic  interest,  and  that  Federal  regulation  in  matters  relat¬ 
ing  to  the  transportation  of  natural  gas  and  the  sale 
thereof  in  interstate  and  foreign  commerce  is  necessary 
in  the  public  interest. 

“  (b)  *  *  this  Act  shall  apply  to  the  transportation  of 
natural  gas  *  *,  to  the  sale  *  *  of  natural  gas  for  resale 
for  ultimate  public  consumption  for  domestic,  commer¬ 
cial,  industrial,  or  any  other  use,  and  to  natural-gas  com¬ 
panies  engaged  in  such  transportation  or  sale  *  *. 

“Section  4.  <  a )  All  rates  and  charges  *  *  shall  be 

just  and  reasonable,  and  any  such  rate  or  charge  that  is 
not  just  and  reasonable  is  hereby  declared  to  be  unlaw¬ 
ful. 

‘'Section  5.  (a)  Whenever  the  Commission,  after  a 

hearing  had  upon  its  own  motion  or  upon  complaint  of 
any  State  *  *  commission,  *  *  shall  find  that  any  rate, 
charge,  or  classification  demanded,  observed,  charged,  or 
collected  by  any  natural  gas  company  *  *  or  that  any 
rule,  regulation,  practice,  or  contract  affecting  such  rate, 
charge,  or  classification  is  unjust,  unreasonable,  unduly 
discriminatory,  or  preferential,  the  Commission  shall 
determine  the  just  and  reasonable  rate ,  charge,  classifi¬ 
cation  *  *  or  contract  to  be  thereafter  observed  and  in 
force,  and  shall  fix  the  same  by  order:  Provided ,  how¬ 
ever,  That  *  *  the  Commission  may  order  a  decrease 
where  existing  rates  are  unjust,  unduly  discriminatory, 
preferential,  otherwise  unlawful,  or  are  not  the  lowest 
reasonable  rates.” 
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The  interim  order,*  complained  of,  was  entered  by 
the  Commission,  July  23,  1940,  accompanied  by  a  de- 

*  “The  Commission  *  *  finds  that: 

‘*(1)  The  *  *  Pipeline  Co.  *  *  is  engaged  in  the 
transportation  of  natural  gas  in  interstate  commerce  by 
means  of  its  24-inch  natural  gas  main  transmission  pipe 
line,  approximating  900  miles  in  length,  extending  from 

*  *  Okla.  *  *  through  Kansas,  Neb.,  and  Iowa,  and  into 

*  *  Ill.  *  *  near  Joliet;  is  also  engaged  in  the  sale  in 
interstate  commerce  of  natural  gas  so  transported  to 
various  purchasers  for  resale  for  ultimate  public  con¬ 
sumption  for  domestic,  commercial,  industrial  *  *  uses; 
and  is  a  ‘natural  gas  company’  within  the  meaning  of  the 
Natural  Gas  Act; 

“(2)  *  *  approximately  90% ,  of  the  natural  gas  trans¬ 
ported  and  sold  by  *  *  Pipeline  Co.  *  *  is  sold  to  the 
Chicago  Dist.  Pipeline  Co.,  for  resale  for  public  con¬ 
sumption,  delivery  being  made  near  Joliet,  *  *. 

“  ( 3 )  The  Texoma  *  *  Co.  *  *  is  engaged  in  the  pro¬ 
duction  *  *  of  natural  gas  in  the  Texas  Panhandle  field; 

*  *  in  the  transportation  of  natural  gas  *  *  by  means 
of  its  24-inch  *  *  pipe  line,  *  *  75  miles  in  length  *  * 
from  its  compressor  station  in  *  *  Texas  *  *  into  *  * 
Okla.  *  *  to  its  sales  meter  and  connection,  near  Gray’s 
Junction,  with  the  system  of  the  *  *  Pipeline  Co.  *  *; 
is  also  engaged  in  the  sale  *  *  of  gas  *  *  for  resale  for 
ultimate  public  consumption  for  domestic,  commercial, 
industrial,  *  *  and  is  a  ‘natural-gas  company’  within  *  * 
the  Act: 

“(4)  *  *  approximately  90%  of  the  natural  gas  so 
produced  *  *  by  the  Texoma  Co.  *  *  is  *  *  sold  by  it 
to  the  Pipeline  Co.  *  *  at  the  aforesaid  delivery  point 
(in)  *  *  Okla.; 

“  ( 5 )  The  Ill.  Com.  Com.  is  a  ‘State  commission’  within 
the  *  *  Act; 

“  ( 6 )  The  rates  *  *  charged,  *  *  by  Pipeline  Co.  *  * 
for  *  *  the  sales  of  natural  gas  *  *  are  subject  to  the 
jurisdiction  of  this  Commission; 

“(7)  The  *  *  defendants  *  *  are  *  *  operated  as  a 
single  enterprise  *  *; 

“(8)  Until  further  order  of  this  Commission  and  for 
the  purpose  of  disposing  of  the  motion  before  us,  a  rate 
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tailed  memorandum  showing  the  basis  for  the  order. 
There  were  also  specific  findings.  It  was  made  upon  a 

base  composed  of  the  Companies’  estimates  may  be  ac¬ 
cepted,  as  follows: 

“Reproduction  Cost  New  of  Physical  Prop¬ 
erties  (exclusive  of  gas  reserves)  as  of 

June  1,  1939  .  $56,302,250 

“Value  of  Gas  Reserves  as  of  June  1,  1939  13.334,775 

“Capital  Additions  from  June  1,  1939,  to 

December  31,  1942  .  3,808,399 

“Working  Capital  . 975,000 


Rate  Base  .  $74,420,424 

“  ( 9 )  The  total  capital  expenditures  of  the  Companies 
thrbugh  December  31,  1954,  less  salvage  (including  all 
capital  expenditures  to  date ) ,  based  upon  the  Companies’ 
estimates,  will  be  not  more  than  $78,284,009,  which  is  the 
amount  on  which  provision  for  amortization  should  be 
calculated; 

“(10)  The  period  over  which  the  provision  for  amor¬ 
tization  should  be  calculated  is  the  entire  life  of  the  prop¬ 
erties,  estimated  by  the  Companies  to  be  23  years,  1932- 
1954,  inclusive; 

“(ID  *  *  amortization  should  be  calculated  on  a  sink¬ 
ing  fund  basis,  with  interest  *  *  at  the  rate  of  61  :±r/  per 
year,  compounded  annually; 

“(12)  The  required  annual  allowance  for  amortiza¬ 
tion  is  $1,557,852; 

“  ( 13 )  The  fair  rate  of  return  for  the  Companies  is  not 
more  than  6u>c/(  per  annum; 

“(14)  The  annual  amount  necessary  for  a  fair  return 
to  the  Companies  is  not  more  than  $4,837,328,  which, 
with  *  *  $1,557,852  for  amortization  *  *  amounts  to  a 
total  of  $6,395,180.  for  amortization  and  a  fair  return. 

“  ( 15 )  The  Companies*  annual  net  revenues  *  *  based 
upon  the  Companies'  estimates,  averaged  for  1939  to  1942, 
inclusive,  will  be  $9,511,454,  which  will  be  reduced  to 
approximately  $9,362,032  as  a  result  of  the  calculated 
increase  in  Federal  taxes  under  the  1940  Revenue  Act; 

“(16)  The  Companies’  annual  net  revenues  *  *  ex- 
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motion  by  respondent,  Illinois  Commerce  Commission, 
for  an  “immediate  order.”  This  motion  was  followed  by 

ceed  the  amount  reasonably  necessary  *  *  by  $2,966,- 
852; 

“(17)  A  reduction  in  annual  net  revenues  of  $2,966,- 
852,  together  with  the  consequent  reduction  in  the  appli¬ 
cable  Federal  Income  Tax,  would  permit  a  reduction  in 
rates  (gross  operative  revenues)  of  $3,750,000; 

“  ( 18 )  The  rates  and  charges  made  *  *  by  defendants 

*  *  are  unjust,  unreasonable  and  excessive; 

“(19)  The  rates  and  charges  of  defendants  *  *  after 
reflecting  the  reductions  hereinafter  ordered,  will  be 
just  and  reasonable: 

“Therefore,  the  Commission  orders  that: 

“(A)  The  rates  and  charges  made  *  *  by  defendants 

*  *  shall  be  reduced  to  reflect  a  reduction  of  not  less 
than  $3,750,000  per  annum  in  the  operating  revenues  of 

*  *  Pipeline  Co.  *  * 

“(B)  Defendants  *  *  shall  file  on  or  before  August 
15.  1940,  new  schedules  of  rates  and  charges  *  *  which 
shall  reflect  the  reduction  in  operating  revenues  ordered 
in  paragraph  ( A )  above,  which  new  schedules  *  *  shall 
be  effective  as  to  all  bills  regularly  rendered  on  or  after 
September  1,  1940; 

“(C)  The  Commission  reserves  the  right  to  reject  all 
or  any  part  of  such  new  schedules  and  in  lieu  thereof  to 
prescribe  the  same  by  further  order; 

****** 

“(E)  The  record  herein  shall  remain  open  for  such 
further  proceedings  as  the  Commission  may  deem  neces¬ 
sary  or  desirable; 

“(F)  The  motion  by  defendants  *  *  to  dismiss  the 
motion  for  immediate  interim  order  reducing  rates  for 
want  of  jurisdiction  *  *  is  denied; 

“(G)  The  motion  by  defendants  *  *  to  dismiss  the 
motion  for  immediate  interim  order  *  *  for  want  of  suf¬ 
ficient  evidence  of  record  be  and  the  same  is  denied; 

“(H)  This  order  shall  not  be  construed  as  an  acquies¬ 
cence  by  this  Commission  in  any  estimates  or  determina¬ 
tions  of  original  cost,  or  any  valuation  of  property, 
claimed  or  asserted  by  said  defendants  * 
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petitioners’  plea  to  the  jurisdiction  and  an  answer.  The 
motion  for  the  interim  order  was  made  before  termina¬ 
tion  of  a  complete  investigation,  but  after  fifty-five  days 
of  hearing.  The  order  was  entered  six  months  later. 

Briefly  stated,  the  Commission  ordered  the  $3,750,000 
reduction  in  revenues  on  the  following  fact  assump¬ 
tions: 

Investment  for  rate  base  purposes  $74,420,424 
(this  was  made  up  of  reproduction 
cost,  value  of  gas  reserves,  capital 
additions,  and  working  capital.) 

A  return  of  6V2VC  was  allowed  .  6*2 


$  4,837,328 


Annual  amortization  was  added  .  1.557,852 

(The  amount  allowed  for  amortiza¬ 
tion  covered  a  period  of  23  years, 
from  1932  to  1954. ) 

Total  deductions  6.395,180 

i  The  adjusted  average  annual  net  in¬ 
come  was .  9,362,032 

The  above  determined  required 
amount  was .  6,395,180 


Excess  .  2.966,852 


The  lessening  of  petitioners’  income  by  this  amount 
would  result  in  an  income  tax  saving.  Hence  the  total 
reduction  ordered  was  increased  from  $2,966,852  to  $3,- 
750.000. 

A  many  sided  attack  on  the  order  is  made  by  the  peti¬ 
tioners. 

First,  they  challenge  the  Commission’s  jurisdiction  to 
enter  this  order  because: 

(a)  The  only  authority  given  by  the  Act  is  to 
enter  a  final  order. 

(b)  There  is  only  authority  to  enter  orders  deter¬ 
mining  rates  (Sec.  5)  whereas  here  the  order  di- 
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rected  reduction  of  income  and  left  the  company  to 
determine  the  rates,  which  burden  is  doubled  be¬ 
cause  they  have  contracts  with  varying  rates,  and 
they  are  not  instructed  how  to  apportion  the  re¬ 
duction. 

(c)  The  constitutionality  of  the  Act  is  attacked 
because  the  companies’  business  is  a  private  busi¬ 
ness  and  this  Act,  contrary  to  the  Fifth  Amendment, 
makes  it  subject  to  regulation  as  a  public  utility,  and 
they  have  not  even  an  opportunity  to  withdraw 
from  business. 

( d )  The  companies  are  not  the  kind  of  companies 
meant  to  be  covered  by  the  Act. 

(e)  There  has  been  a  denial  of  due  process  be¬ 
cause  there  has  been  no  full  hearing. 

(f)  Since  the  companies’  existing  rates  are  pre¬ 
sumably  reasonable,  the  Commission  has  the  burden 
of  showing  the  contrary,  and  it  has  not  sustained 
its  burden.  It  has  merely  provided  for  a  return, 
barely  non-confiscatory ,  rather  than  reasonable ,  and 
ignored  the  fact  that  the  profits  arose  from  the  oper¬ 
ator's  engineering  skill  and  the  fact  that  the  profits 
accruing  are  but  a  reasonable  reward  for  the  risk 
involved. 

(g)  The  Illinois  Commerce  Commission  has  no 
legislative  authority  to  move  for  such  an  order,  and 
the  Federal  Power  Commission  in  moving  for  such 
order  is  acting  as  prosecutor  and  court. 

Second,  they  challenge  the  interim  order  of  the  Com¬ 
mission  on  its  accounting  theories: 

(a)  The  “base”  taken  by  the  Commision  is 
wrong  because  it  excluded  the  item  of  going  con¬ 
cern  value  of  $8,500,000;  it  permitted  only  $3,808,- 
399,  instead  of  $6,046,286,  for  future  capital  expendi¬ 
tures,  and  it  refused  to  exclude  from  the  base,  $2,- 
866,758,  for  “viewed”  depreciation.  So,  the  base 
taken  by  the  Commission  ($74,420,424)  was  $7,771,- 
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129  less  than  the  base  contended  for  by  the  com¬ 
panies, — i.  e.,  $82,291,553. 

(b)  The  6V:  >  /c  return  used  by  the  Commission 
was  unreasonably  insufficient,  and  unsupported  by 
the  evidence.  Not  less  than  an  8%  return  should 
have  been  allowed. 

(c)  The  period  taken  for  amortization  was 
wrong,  namely,  it  should  have  started  from  the 
effective  date  of  the  Act,  and  not  from  the  beginning 
of  the  companies*  business. 

(d)  The  base  used  for  amortization,  i.  e..  $78,- 
284.009.  was  too  low;  it  should  have  been  $84,341,- 
218. 

(e)  The  amortization  reserve  should  have  been 
figured  on  a  straight  line  basis  with  the  interest  at 
the  rate  of  2%  semi-annually,  instead  of  on  the  sink¬ 
ing  fund  basis  with  interest  at  6V»c/<  compounded 
annually.  The  annual  amortization  allowance 
should  "have  been  $5,100,732,  instead  of  $1,557,852. 

I.  Constitutionality  oj  Act  as  applied  to  petitioners. 
The  argument  supporting  this  view  runs  like  this :  ( a  > 

Petitioners  are  not  in  fact,  or  law,*  a  public  utility,  and 
the  legislative  declaration  that  they  are,  is  unconstitu¬ 
tional**  and  ineffective  to  make  them  such.  They  do 
not  sell  to  the  public.  98%  of  their  product  is  sold  to 
wholesale  customers.  The  price  they  charge  has  small 
effect  on  the  consumer's  cost  because  the  service  com¬ 
pany's  fixed  charges  are  the  dominant  factor  in  ultimate 
cost  to  the  public.  Their  gas  is  but  an  element  in  the 
product  the  public  purchases,  which  also  contains  arti¬ 
ficial  gas.  The  fact  that  gas  is  widely  used  by  the  pub¬ 
lic  is  not  important,  for,  they  argue,  so  are  meat,  gro- 


*  Union  Falls  Power  Co.  v.  City  oj  Oconto  Falls ,  265 
N.W.  722  (Wis.). 

**  Michigan  Public  Utilities  Com.  v.  Duke ,  266  U.  S- 
570;  U.  S.  v.  Ohio  Oil  Co..  234  U.  S.  548;  Producers  Transp. 
Co.  v.  Rd.  Commission ,  251  U.  S.  228. 
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ceries,  and  many  other  unregulated  commodities.* 
( b)  The  Act  changes  an  existing,  wholly  private  industry’ 
into  a  public  utility,  burdened  with  many  iron-bound 
mandates — all  this  without  giving  petitioners  a  right  to 
withdraw  from  the  harshness  of  such  supervision,  and 
is  therefore  a  violation  of  the  Fifth  Amendment.** 
They  cite  the  fact  that  the  Act  delegates  to  the  Power 
Commission  the  power  to  choose  their  customers  for 
them  ( Sec.  7 )  and  prohibits  their  dropping  a  customer, — 
unsatisfactory  though  he  may  be. 

We  conclude,  without  much  doubt,  that  the  Natural 
Gas  Act  is  constitutional.  It  falls  within  the  Commerce 
Clause  of  the  Federal  Constitution.  The  necessity  for 
its  enactment  was  legislatively  declared  in  Sec.  1  (a) 
(above  quoted),  and  “it  may  not  be  annulled  unless  pal¬ 
pably  in  excess  of  legislative  power.’****  Condemnation 


*  Tyson  v.  Banton ,  273  U.  S.  418;  New  State  Ice  Co. 
v.  Liebmann,  295  U.  S.  262;  Williams  v.  Standard  Oil  Co., 
278  U.  S.  235;  Wolff  v.  Ct.  of  Industrial  Relations.  262 
U.  S.  522. 

**  Wolff  v.  Ct.  of  Industrial  Relations.  262  U.  S.  522. 

***  Nebbia  v.  N.  Y.}  291  U.  S.  502;  Sunshine  Coal  Co.  v. 
Adkins.  310  U.  S.  381;  U.  S.  v.  Appalachian  Electric  Pow. 
Co.,  decided  Dec.  16,  1940. 

Nebbia  v.  N.  Y.: 

"Thus  has  this  court  from  the  early  days  affirmed  that 
the  power  to  promote  the  general  welfare  is  inherent  in 
Government.  *  *  These  correlative  rights,  that  of  the 
citizen  to  exercise  exclusive  dominion  over  property  and 
freely  to  contract  about  his  affairs,  and  that  of  the  state 
to  regulate  the  use  of  property  and  the  conduct  of  busi¬ 
ness,  are  always  in  collision.  *  *  But  subject  only  to 
constitutional  restraint  the  private  right  must  yield  to 
the  public  need.  *  *  The  Fifth  Amendment,  in  the  field 
of  federal  activity,  *  *  do  not  prohibit  governmental 
regulation  for  the  public  welfare.  They  merely  condi¬ 
tion  the  exertion  of  the  admitted  power,  by  securing  that 
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on  this  last-named  ground  lacks  factual  support  in  the 
instant  case. 

We  appreciate,  and  may  concede,  the  force  of  peti¬ 
tioners'  factual  distinction  of  the  Nebbia.  the  Sunshine 
and  Appalachian  Cases.  They  all  involved,  it  is  true, 
critical,  economic  conditions  which  demanded  legislative 
solution,  and  such  critical  condition  and  urgent  necessity 
of  immediate  control  are  here  absent.  But,  where  a 
legislative  determination  is  based  upon  a  very  extended 
administrative  investigation,  which  concluded  that  an 
industry  was  affected  with  a  public  interest  and  that 
Federal  regulation  thereof  was  necessary  and  that  said 
business  or  industry  is  producing  and  transporting 


the  end  shall  be  accomplished  by  methods  consistent 
with  due  process. 

"'The  Constitution  does  not  guarantee  the  unrestricted 
privilege  to  engage  in  a  business  or  to  conduct  it  as  one 
pleases.  Certain  kinds  of  business  may  be  prohibited; 
and  the  right  to  conduct  a  business,  or  to  pursue  a  call¬ 
ing,  may  be  conditioned.  Regulations  of  a  business  to 
prevent  waste  of  the  state’s  resources  may  be  justified. 
And  statutes  prescribing  the  terms  upon  which  those 
conducting  certain  businesses  may  contract,  or  imposing 
terms  if  they  do  enter  into  agreements,  are  within  the 
state's  competency. 

"We  may  as  well  say  at  once  that  the  dairy  industry 
is  not,  in  the  accepted  sense  of  the  phrase,  a  public 
utility.  We  think  the  appellant  is  also  right  in  assert¬ 
ing  that  there  is  in  this  case  no  suggestion  of  any 
monopoly  or  monopolistic  practice.  It  goes  without  say¬ 
ing  that  those  engaged  in  the  business  are  in  no  way 
dependent  upon  public  grants  or  franchises  for  the  privi¬ 
lege  of  conducting  their  activities.  But  if,  as  must  be 
conceded,  the  industry  is  subject  to  regulation  in  the 
public  interest,  what  constitutional  principle  bars  the 
state  from  correcting  maladjustments  by  legislation 
touching  prices?  We  think  there  is  no  such  principle. 
*  *  This  court  concluded  (In  Munn  v.  Illinois ,  94  U.  S. 
113)  the  circumstances  justified  the  legislation  as  an 
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natural  gas  to  be  sold  to  gas  companies  engaged  in  public 
utility  businesses  in  cities  and  villages,  there  exists  no 
basis  for  a  successful  attack  on  such  determination. 

The  natural  gas  industry  controls  the  source  of  a  com¬ 
modity  of  great  public  importance  and  widespread  con¬ 
sumption,  and  therefore  its  regulation  by  Congress  may 
well  be  required.  At  least.  Congress,  in  its  wisdom,  may 
so  conclude.  Courts  cannot,  and  should  not,  assume  a 
greater  wisdom  than  Congress,  and  find  otherwise.  The 
court's  function,  at  most,  would  be  limited  to  an  inquiry 

exercise  of  the  governmental  right  to  control  the  busi¬ 
ness  in  the  public  interest;  that  is,  as  an  exercise  of  the 
police  power.  *  *  ’Property  does  become  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of 
public  consequence,  and  affect  the  community  at  large’ 
*  *.  Thus  understood,  ‘affected  with  a  public  interest’ 
is  the  equivalent  of  ‘subject  to  the  exercise  of  the  police 
power';  *  *  The  statement  that  one  has  dedicated  his 
property  to  a  public  use  is,  therefore,  merely  another 
way  of  saying  that  if  one  embarks  in  a  business  which 
public  interest  demands  shall  be  regulated,  he  must 
know  regulation  will  ensue.  *  * 

“Many  other  decisions  show  that  the  private  character 
of  a  business  does  not  necessarily  remove  it  from  the 
realm  of  regulation  of  charges  or  prices  *  *.  *  *  Pri¬ 
vate  contract  carriers  who  do  not  operate  under  a 
franchise,  and  have  no  monopoly  of  the  carriage  of  the 
goods  or  passengers,  may,  since  they  use  the  highways 
to  compete  with  railroads,  be  compelled  to  charge  rates 
not  lower  than  those  of  public  carriers  *  *. 

“It  is  clear  that  there  is  no  closed  class  or  category  of 
businesses  affected  with  a  public  interest,  and  the  func¬ 
tion  of  courts  in  the  application  of  the  Fifth  and  Four¬ 
teenth  Amendments  is  to  determine  in  each  case  whether 
circumstances  vindicate  the  challenged  regulation  as  a 
reasonable  exertion  of  governmental  authority  or  con¬ 
demn  it  as  arbitrary  or  discriminatory. 

“So  far  as  the  requirement  of  due  process  is  concerned, 
and  in  the  absence  of  other  constitutional  restriction,  a 
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as  io  the  existence  of  facts  which  would  support  legisla¬ 
tive  determination. 

II.  Form  of  Order ,  i.  e.,  ordering  a  reduction  of  in¬ 
come  of  a  designated  amount,  and  not  determining  pre¬ 
cise  rates  to  be  charged.  Petitioners  challenge,  and  re¬ 
spondents  do  not  discuss  the  challenge,  that  the  Com¬ 
mission's  authority  is  only  to  ‘"determine  the  just  and 
reasonable  rate  *  *  and  shall  fix  the  same  by  order.” 
(Sec.  5;  Title  15  U.  S.  C.  A.  Sec.  717d. ) 

The  order  of  the  Commission  found  the  existing  rates 
unreasonable  and  excessive  and  ordered  that  they  he 


state  is  free  to  adopt  whatever  economic  policy  may 
reasonably  be  deemed  to  promote  public  welfare,  and 
to  enforce  that  policy  by  legislation  adapted  to  its  pur¬ 
pose.  The  courts  are  without  authority  either  to  declare 
such  policy,  or,  when  it  is  declared  by  the  legislature  to 
override  it.  If  the  laws  passed,  are  seen  to  have  a 
reasonable  relation  to  a  proper  legislative  purpose,  and 
are  neither  arbitrary  nor  discriminatory,  the  require¬ 
ments  of  due  process  are  satisfied,  and  judicial  determin¬ 
ation  to  that  effect  renders  a  court  functus  officio. 

‘"Times  without  number  we  have  said  that  the  legis¬ 
lature  is  primarily  the  judge  of  the  necessity  of  such 
an  enactment,  that  every  possible  presumption  is  in 
favor  of  its  validity,  and  that  though  the  court  may  hold 
vifews  inconsistent  with  the  wisdom  of  the  law,  it  may 
not  be  annulled  unless  palpably  in  excess  of  legislative 
power.*’ 

Sunshine  Coal  Co.  v.  Adkins.  310  U.  S.  381 : 

'“Nor  does  the  Act  violate  the  Fifth  Amendment. 
Price  control  is  one  of  the  means  available  to  the  state 
*  ;  *  and  to  the  Congress  in  their  respective  domains  *  * 
for  the  protection  and  promotion  of  the  public  welfare 
of  the  economy.  But  appellant  claims  that  this  Act  is 
not  an  appropriate  exercise  of  the  Congressional  power. 
It  urges  that  the  nature  and  use  of  bituminous  coal  in 
no  wise  endangers  the  health  and  morals  of  the  populace; 
that  no  question  of  conservation  is  involved;  that  the  ills 
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reduced  to  reflect  a  decrease  of  $3,750,000  in  operating 
revenues.  This  order  did  not  “ determine ”  the  rates. 
But  it  evidenced  the  conclusion  that  the  existing  rates 
were  too  high  and  should  be  lowered  such  an  amount  as 
would  reflect  a  specific  reduction  in  profits. 

The  resulting  rate  might  vary,  depending  upon  which 
class  of  purchasers  should  be  favored.  It  failed  to  name 
the  customer  ( the  utility,  the  commercial,  or  the  indus¬ 
trial  purchasers )  and  the  degree  of  reduction  to  be  allo- 


of  the  industry  are  attributable  to  overproduction  *  * 
Those  matters,  however,  relate  to  questions  of  policy,  to 
the  wisdom  of  the  legislation,  and  to  the  appropriate¬ 
ness  of  the  remedy  chosen — matters  which  are  not  our 
concern.  If  we  endeavor  to  appraise  them  we  would 
be  trespassing  on  the  legislative  domain.  And  if  we 
undertook  to  narrow  the  scope  of  federal  intervention 
in  this  field,  as  suggested  by  appellant,  we  would  be  blind 
to  at  least  thirty  years  of  history.  *  * 

“It  was  the  judgment  of  Congress  that  price-fixing 
and  the  elimination  of  unfair  competitive  practices  were 
appropriate  methods  for  prevention  of  the  financial 
ruin,  *  *  in  this  industry.  *  *  To  invalidate  this  Act 
we  would  have  to  deny  the  existence  of  power  on  the 
part  of  Congress  under  the  commerce  clause  to  deal 
directly  and  specifically  with  those  forces  which  in  its 
judgment  should  not  be  permitted  to  dislocate  an  im¬ 
portant  segment  of  our  economy  and  to  disrupt  and 
burden  interstate  channels  of  trade.  *  *  The  commerce 
clause  empowers  it  to  undertake  stabilization  of  an  inter¬ 
state  industry  through  a  process  of  price-fixing  which 
safeguards  the  public  interest  by  placing  price  control 
in  the  hands  of  its  administrative  representative.” 

U.  S.  v.  Appalachian  Elec.  Power  Company,  decided  Dec. 

16,  1940: 

“In  truth  the  authority  of  the  United  States  is  the  reg¬ 
ulation  of  commerce  on  its  waters.  *  *  That  authority 
is  as  broad  as  the  needs  of  commerce.  *  *  The  Congres¬ 
sional  authority  under  the  commerce  clause  is  complete 
unless  limited  by  the  Fifth  Amendment.” 
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cated  inter  se.  The  Commission  determined  the  under¬ 
lying  factors  determinative  of  a  rate  sufficient  to  produce 
a  fair  and  reasonable  profit.  The  order  left  the  com¬ 
panies  free  to  apportion  the  reduction  among  the  cus¬ 
tomers. 

This  action,  while  irregular  and  unusual,  we  belive,  in 
rate  determining  commissions,  was  in  no  way  harmful 
or  prejudicial  to  the  companies.  In  fact,  it  was  favor¬ 
able  to  them.  It  lodges  a  discretion — or  play — in  them 
whereby  they  might  adjust  the  rates  in  the  various  classi¬ 
fications  as  may  to  them  seem  meet.  Doubtless  they 
will  have  some  difficulty  convincing  their  customers  of 
the  fairness  of  the  reduction.  But  the  difficulty  is 
present,  whether  the  regulating  commission  or  the 
utility  makes  the  adjustment.  The  fact  that  the  rate 
is  lessened,  rather  than  increased,  should  not  be  over¬ 
looked. 

We  are  convinced,  and  so  hold,  that  petitioners  to  suc¬ 
cessfully  attack  an  order  of  the  Commission,  must  show 
they  are  aggrieved  by  the  part  of  the  order  assailed.  We 
find  no  prejudice  to  petitioners  in  the  form  which  the 
order  took. 

III.  Existence  oj  Substantial  Evidence  to  support 
Commission's  finding  that  present  rates  are  unreason¬ 
able. 

This  query  brings  us  to  the  merits  of  this  appeal — to 
the  heart  of  the  controversy. 

The  statute  (Sec.  19;  Title  15,  U.  S.  C.  A.,  Sec.  717  r) 
provides : 

“The  finding  of  the  Commission  as  to  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.” 

It  also  provides  that, 

“No  objection  to  the  order  of  the  Commission  shall 
be  considered  by  the  court  unless  such  objection 
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shall  have  been  urged  before  the  Commission  in  the 
application  for  rehearing,  unless  there  is  reasonable 
ground  for  failure  so  to  do.” 

Petitioners  contend  that  the  record  is  absolutely  want¬ 
ing  in  any  evidence  that  their  existing  charges  are  un¬ 
reasonable,  “unless  it  be  the  circumstance  that  their 
earnings  exceed  a  6r2%  rate  of  return  *  *,”  and  they 
further  contend  that  returns  must  be  “  'enormously  dis¬ 
proportionate'  before  they  are  even  “some'  evidence  that 
the  charge  yielding  the  return  may  be  excessive.” 

They  present  an  amazingly  interesting  picture  of  the 
difficulties  of  long  distance  transportation  of  natural 
gas,  of  the  tremendous  effort,  skill,  and  risk  taken  by 
these  companies,  of  the  extraordinary  improvements 
necessary  in  pipe  construction  and  other  apparatus,  of 
economic  management  of  business — securing  fill-in  con¬ 
tracts  in  slack  periods,  and  maintaining  high  loads  in 
pipe  lines,  without  which  petitioners’  business  would  be 
on  the  rocks  (or  invoking  Sec.  77B  of  the  Bankruptcy 
Act )  instead  of  perplexing  commissions  and  courts  with 
questions  arising  out  of  large  profits. 

They  most  urgently  point  out  that  a  profit  which  ex¬ 
ceeds  a  barely  non-confiscatory  return  is  not  ipso  facto 
an  unreasonable  or  illegal  return.*  Therefore,  the  Com- 


*  Banton  v.  Belt  Line  Corp..  268  U.  S.  413. 

"A  commission  or  other  legislative  body,  in  its  dis¬ 
cretion,  may  determine  to  be  reasonable  and  just  a  rate 
that  is  substantially  higher  than  one  merely  sufficient  to 
justify  a  finding  in  a  confiscation  case  that  it  is  high 
enough  to  yield  a  just  and  reasonable  return  on  the  value 
of  the  property  used  to  perform  the  service  covered  by 
the  rate.  The  mere  fact  that  a  rate  is  nonconfiscatory 
does  not  indicate  that  it  must  be  deemed  to  be  just  and 
reasonable.  It  is  well  known  that  rates  substantially 
higher  than  the  line  between  validity  and  unconstitu¬ 
tionality  properly  may  be  deemed  to  be  just  and  reason¬ 
able,  and  not  excessive  or  extortionate.” 
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mission's  reduction  of  profit  based  solely  on  a  finding 
of  unreasonableness  because  the  profit  exceeded  said 
barely  non-confiscatory  return  is  without  evidentiary 
support,  and  the  Commission's  order  must  fall. 

The  Commission  answers  this  argument  by  pointing 
out  the  precedents  announced  in  the  Labor  Act  Cases, 
specifically  the  Link  Belt  Labor  Case,  decided  January 
6, 1941.  and  other  Federal  Acts  involving  review  of  action 
taken  by  administrative  boards,  by  courts,  and  say,  if 
there  be  any  evidence  to  support  the  finding,  it  must 
stand.  In  fact,  it  is  then  removed  from  the  field  of  judi¬ 
cial  inquiry  and  review. 

The  Commission  also  points  out  that  the  companies 
nowhere  raised  the  point  of  lack  of  substantial  evidence, 
and  so  are  now  ( by  virtue  of  the  statutory  provision  in 
review,  above  quoted)  precluded  from  so  objecting.  A 
complete  answer  to  the  contention  that  the  companies 
failed  to  object  to  the  substantiality  of  the  evidence  to 
support  the  finding  is  to  be  found  in  petitioners'  assign¬ 
ment  of  error  in  their  petition  for  rehearing. — 

“The  Commission  erred  in  finding  that  the  rates 
and  charges  presently  charged  by  petitioners  are 
unjust,  unreasonable,  unlawful  and  violative  of  the 
provisions  of  the  Natural  Gas  Act.” 

While  the  assignment  is  broad,  it  is  supplemented  by 
others  which  make  it  clear,  what  must  have  been  obvious 
throughout  the  many  days  when  testimony  was  being 
taken,  that  petitioners  were  denying,  as  a  matter  of  fact, 
the  unreasonableness  of  the  rates  in  force.  Other  as¬ 
signments  of  error,  in  the  petition  for  rehearing  before 
the  Commission,  complained  of  related  points,  to- wit: 

“The  Commission  erred  in  not  holding  that  the 
proper  rate  base  is  the  present  value  of  the  property, 

1  which,  under  the  uncontradicted  evidence ,  is  made 
up  of  *  *  ” 
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Also. 

‘‘The  Commission  erred  in  holding  that  the  sum 
of  $8,500,000  claimed  by  applicants  as  going  concern 
value  is  an  arbitrary  claim  not  supported  by  sub¬ 
stantial  evidence.” 

“It  is  supported  by  substantial  evidence  which  is 
uncontradicted.” 

Petitioners  attack  the  order  because  “The  Commission 
is  without  power  and  jurisdiction  to  enter  an  interim 
order.” 

The  fatal  weakness  of  this  contention  lies  in  counsel’s 
failure  to  choose  a  true  perspective — make  a  proper  ap¬ 
proach  to  the  policy  of  governmental  regulation  ( as  evi¬ 
denced  by  this  legislation),  of  the  natural  gas  industry, 
which  includes  its  production,  transportation,  and  distri¬ 
bution.  Like  other  legislation  of  this  character,  it  should 
be  liberally  construed  and  interpreted,  so  as  to  embrace, 
within  its  scope,  the  implied  powers  necessary  to  an 
exercise  of  the  expressly  granted  powers.  In  petition¬ 
ers’  argument,  there  is  a  tendency,  which  is  somewhat 
characteristic  of  arguments  in  cases  which  attack  powers 
of  Congress  and  the  procedure  of  the  regulating  commis¬ 
sion,  to  observe,  “I  do  not  find  it  written  in  the  bond.” 

There  can  be  no  question  that  the  Act  confers  upon  the 
Commission  the  power  to  make  a  final  order.  Had  the 
Commission  closed  its  hearing  and  then  made  the  order 
in  question,  it  would  have  come  within  its  expressly  dele¬ 
gated  powers. 

We  take  it  that  this  argument  goes  so  far  as  to  deny 
to  the  Commission,  authority  to  do  anything  else;  that  it 
could  not  make  an  interim  order  even  upon  consent  of 
the  parties.  In  other  words,  if  we  accept  this  contention, 
a  hearing  might  proceed  to  a  point  where  all  the  petition¬ 
ers'  testimony  was  received,  and  they  had  rested  their 
case;  upon  which  showing  it  was  conceded  an  order  re- 
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during  charges  should  be  made;  that  the  utility's  consent 
thereto  was  formally  given, — even  then  the  Commission 
wbuld  be  powerless  to  make  an  order,  because  perchance 
it  wished  to  inquire  further  into  certain  practices  and 
charges  which  affected  rates  only  indirectly;  which  mat¬ 
ters  the  petitioners  were  particularly  anxious  to  have 
settled.  Such  a  holding  would  do  violence  to  the  purpose 
and  object  of  the  legislation. 

While  the  practice  and  construction  of  powers  of  a 
court  of  equity  are  not  necessarily  controlling,  they  sup¬ 
ply  a  lamp  to  guide  courts  in  determining  the  extent  to 
which  they  may  imply  powers  from  the  grant  of  express 
powers.  Not  seriously  would  it  be  argued  that  a  court 
of  equity  given  jurisdiction  of  a  subject  and  granted  the 
express  power  to  make  a  final  order  to  fix  rates  was 
powerless,  on  a  proper  showing,  to  make  an  interim  order 
limiting  profits. 

We  must,  and  do.  hold  that  upon  a  proper  showing, 
and  when  the  hearing  has  reached  a  stage  where  the 
Commission  may  determine  that  a  reduction  (or  an  in¬ 
crease)  of  rates  should  be  made,  it  may  (and  should) 
make  such  order,  even  though  the  hearing  be  not  com¬ 
pleted. 

Rate  of  Return.  Petitioners  advance  three  proposi¬ 
tions  in  respect  to  the  findings  and  the  deductions  from 
said  findings  of  the  Commission  upon  the  rate  of  return. 
The  Commission  found  a  return  of  6*2%  was  fair  and 
reasonable.  Petitioners  say:  (a)  Their  earnings,  which 
exceeded  this  rate,  do  not  evidence  unreasonableness, 
( b )  Reasonableness  of  rates  is  determined  “not  by  what 
profit  it  is  reasonable  to  make,  but  what  it  is  reasonable 
to  charge  for  the  services  rendered";  (c)  The  rate  of 
return  fixed  by  the  Commission  at  was,  in  view  of 
the  facts  of  this  case,  grossly  inadequate. 

We  reject,  without  extended  discussion,  the  conten¬ 
tions  (a)  and  (b).  They  ignore  the  well-established 
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holdings,  backed  by  reason  and  experience,  to  the  effect 
that  a  fair  rate  of  return,  on  a  fairly  established  rate 
base,  supplies  the  correct  test  of  reasonableness.* 
The  value  of  the  service  to  users  is  neither  a  reasonable 
rule,  nor  supported  by  judicial  decisions. 

This  seems  too  elementary  to  require  elaboration  or 
supporting  argument.  Likewise,  it  must  be  apparent,  on 
this  theory  of  correct  rate  making,  that  the  rate  of  return 
not  only  may,  but,  in  a  utility  rate  case,  must  be,  the 
largely  determinative  factor  of  reasonableness. 

(c)  The  reasonableness  of  a  6*2%  rate  of  return  pre¬ 
sents  a  question  altogether  different  from  (a)  and  (b). 
It  is  perplexing  and  incapable  of  determination  with  cer¬ 
tainty,  in  view  of  the  peculiar  facts  of  this  case.  Out  of 
the  mass  of  decisions  pertaining  thereto,  a  rule  may  be 
stated  with  comparative  ease,  but  its  application  is  quite 
as  difficult  as  the  statement  is  easv. 

A  fair  return  is  to  be  largely  measured  by  the  usual 
returns  in  like  investments  in  the  same  vicinity  over  the 
same  period  of  time. 

What  are  like  investments?  What  are  the  vears  we 
must  use  to  ascertain  the  going  rate  of  return  for  said 
like  investment?  Relativity  seems  to  be  highly  present 
both  in  the  term  “like  investment”  and  in  the  years  for 
which  fair  earnings  must  be  ascertained. 

Ignoring,  for  the  moment,  the  kind  of  investment  in¬ 
volved,  and  looking  only  to  rate  of  return,  as  such,  on 
investments  only,  we  take  judicial  notice  of  the  fact  that 
interest  rates  in  most  fields  have  declined  in  the  last 
decade  as  much  as  75%.  For  example,  call  money  rates 
in  New  York  dropped  from  8%  in  1929  to  Vs-Va  of  1%. 
Interest  rates  on  Class  AAA  bonds  have  dropped  enor¬ 
mously.  Secure,  but  less  highly  rated,  bonds  have  shown 
a  like  lowering  of  interest  return. 


*  Los  Angeles  Gas  Corp.  v.  Rd.  Com..  289  U.  S.  287. 
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What  years  should  be  chosen  to  determine  the  fair  rate 
of  yield?  More  uncertain  still,  what  will  the  thirteen 
future  years  bring  forth?  Will  the  rise  in  rate  of  return 
be  as  great  and  as  rapid  as  has  been  the  decline  during 
the  last  decade? 

But.  if  there  be  doubt  and  uncertainty  as  to  the  correct 
dates  and  rates,  past  and  future,  for  interest  charge  de¬ 
termination  on  safe  investments,  they  are  inconsequen¬ 
tial  as  compared  to  the  variance  in  returns  on  wrell  se¬ 
cured,  as  compared  to  returns  on  highly  speculative  in¬ 
vestments. 

The  demanded  rate  of  return,  since  the  crash  of  ’29  and 
the  bank  failure  period  immediately  following  it,  has 
been  almost  fatal  to  speculative  investments.  The  in¬ 
vesting  public  has  emphasized  safety,  and  shied  from  the 
speculative.  That  the  investment  in  petitioners'  enter¬ 
prise  in  '32  was  highly  speculative,  can  not  be  success¬ 
fully  gainsaid.  A  “fair  rate  of  return,”  on  this  highly 
speculative  investment,  should  not  be  affected  by  the 
extraordinary  success  which  has  marked  its  record  for 
the  latter  part  of  its  existence.  The  ascertainment  of 
a  fair  return  should  be  approached  as  of  the  year  1932, 
with  the  trier  looking  forward,  rather  than  from  the 
seat  in  the  reviewing  stand  erected  in  1940  and  looking 
backward  to  1931. 

Even  today,  with  a  splendid  record  of  current  success 
behind  it,  the  investment  belongs  in  the  speculative 
class. 

This  enterprise  is  based  on  a  deposit  of  natural  gas 
some  four  thousand  feet  beneath  the  surface  of  the  earth. 
It  is  in  Texas,  some  one  thousand  miles  from  the  con¬ 
sumer.  Its  successful  operation  necessitated  a  capital  of 
from  seventy-five  to  eighty-four  million  dollars.  Its  life 
is  limited  to  the  time  w’hen  the  w^ells  will  be  exhausted. 
This  would  be  in  1954.  At  least  a  tenth  of  the  period 
was  devoted  to  construction,  during  which  time  there 
was  no  income. 
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Upon  such  a  fact  statement,  and  notwithstanding  con¬ 
fidence  in  the  expert  opinion  of  geologists,  scientists,  and 
engineers  may  be  great,  there  are  factors  which  neces¬ 
sitate  the  use  of  a  question  mark,  after  many  a  fact  state¬ 
ment  or  opinion. 

The  case  was  one  which  hardly  permitted  of  enlighten¬ 
ment  from  expert  witnesses,  who  gave  their  opinions  to 
the  Board  (and  to  us)  respecting  a  fair  rate  of  return. 
They  were  overwilling,  and  the  indifference  of  some  of 
them  to  opinions  expressed  by  them  on  other  occasions 
lessened  the  weight  of  their  evidence. 

Moreover  their  opinions  showed  differences  were  un¬ 
avoidable  and  traceable  to  the  varying  influences  of  dif¬ 
ferent  factors. 

Bearing  in  mmd  that  our  function  is  to  review,  not  to 
make,  findings  of  fact,  and  also  keeping  to  the  front  the 
current  low  rates  of  return  on  all  investments,  and  also 
bearing  in  mind  that  the  future  may  bring  changes  by 
the  Commission  in  its  finding  of  612%  as  a  fair  rate  of 
return,  we  conclude  that  there  is  substantial  evidence  to 
support  the  Commission’s  finding.* 

Rate  Basis.  We  now  approach  petitioners’  several 
contentions  respecting  the  Commission's  failure 

(a)  to  include  a  sum  for  going  value, 

(b)  to  fix  the  proper  period  for  amortization, 

( c )  to  make  adequate  allowance  for  future  capital 
additions, 

(d)  to  take  2%  instead  of  6! 2%  interest  on  the 
sinking  fund. 


*  United  Gas  Public  Serv.  Co.  v.  Texas ,  303  U.  S.  123; 
West  Ohio  Gas  Co.  v.  Public  Utilities  Com.,  294  U.  S.  63; 
Driscoll  v.  Edisoii  Light  Co.,  307  U.  S.  104;  Smith  v.  III. 
Bell  Tel.  Co.,  282  U.  S.  133;  United  Fuel  Co.  v.  Rd.  Com., 
278  U.  S.  300;  Dayton  Pow.  &  Light  Co.  v.  Public  Utilities 
Com..  292  U.  S.  290;  West  v.  Chesapeake  Tel.  Co.,  295 
U.  S.  662. 
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We  need  only  discuss  the  first  two  contentions.  If  we 
accept  either  of  them,  the  order  must  fall. 

The  facts  are  not  much  in  dispute.  Petitioners  place 
the  lowest  figure  for  going  value  at  $8,500,000.  The 
Commission  refused  any  sum  for  this  factor. 

Petitioners  contend  the  amortization  period  should  be 
fourteen  years  and  five  months.  The  amount  to  be 
amortized  was  $84,341,218.  The  Commission  fixed  the 
amortization  period  at  twenty-three  years  and  the 
amount  to  be  amortized  at  $74,420,424. 

We  are  persuaded  of  the  soundness  of  both  of  peti¬ 
tioners’  contentions,  (a)  and  (b). 

la)  Going  value.  An  allowance  for  going  value  is 
necessitated,  due  to  facts  peculiar  to  this  case.  In  the 
ordinary  public  utility  case,  with  no  unusual  fact  or 
circumstance  to  affect  a  court's  consideration  of  it,  we 
assume  that  going  value,  as  a  properly  includable  item 
in  the  rate  base,  should  and  would  be  rejected.  Driscoll 
vj  Edison  Co.,  307  U.  S.  104,  117.  Our  duty,  to  follow  the 
Supreme  Court  rulings  on  this  and  all  other  questions, 
necessitates  our  making  all  the  turns  in  the  road,  both 
left  and  right,  which  the  teaching  of  experience  has 
caused  our  guide  to  blaze  through  new  and  untraveled 
fields  of  regulation  of  quasi  public  businesses. 

The  factors  present  in  the  instant  case,  not  found  in 
the  old  and  well-established  field  of  public  utility  regu¬ 
lation,  which  affect  (b)  as  well  as  (a),  are:  The  period 
of  petitioners’  life  is  fixed  and  rather  short;  the  natural 
gas  field  will  be  exhausted  in  ’54  ( the  date  and  the  fact 
are  not  in  dispute).  Distinguishably  different  is  the 
electric  light  and  powder  field  where  the  life  of  the 
enterprise  has,  in  some  instances,  already  exceeded  five 
decades  and  may  go  on  growing  in  strength  and  stability 
indefinitely.  Moreover,  great  uncertainty  marks  this  13- 
yfear  period  and  the  constancy  of  petitioners’  natural  gas 
wells. 
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Another  difference  is  to  be  found  in  the  fact  that  Con¬ 
gress  had  not  declared  its  public  policy  to  regulate  peti¬ 
tioners’  business  when  it  started  this  enterprise.  Nor 
did  Congress  act  until  one-third  of  petitioners'  life  had 
expired.  During  that  period,  their  business  was  built 
on  the  theory  that  they  must  find  and  satisfy  their  cus¬ 
tomers — must  act  on  the  assumption  that  rates  and  vol¬ 
ume  of  business  must  depend  upon  and  find  justification 
in  the  future,  rather  than  in  the  present,  business. 

Still  another  difference,  however,  was  the  newness  of 
natural  gas  in  Chicago,  and  therefore  the  uncertainty  of 
customers  and  business.  Then,  too,  there  were  the  dif¬ 
ficulties  incident  to  the  engineering  problems,  which 
arose  from  the  task  of  conveying  natural  gas  one  thou¬ 
sand  miles  over  mountains  and  under  rivers  to  unknown 
prospective  customers.  The  successful  and  satisfactory 
mixing  of  natural  with  artificial  gas  presented,  in  1932, 
problems  w’hich  the  well-established  gas  companies  and 
their  engineers  viewed  with  deepest  doubt  and  dire  mis¬ 
givings. 

The  losses  of  the  first  years  supplied  persuasive  evi¬ 
dence  that  the  investment  was  highly  speculative  and  an 
adequate  return  on  the  capital  invested  depended  largely 
upon  the  business  acumen,  the  engineering  skill,  and  ad¬ 
ministrative  efficiency  of  their  officers,  to  overcome  these 
losses  and  develop  a  profit  in  this  newly  regulated  in¬ 
dustry.  Under  such  circumstances  it  seems  that  fair¬ 
ness  necessitates  the  capitalization  and  inclusion  of  such 
skill — aye,  and  hazards — as  legitimately  as  the  cost  of 
pipes.  The  natural  gas  was  valueless  as  it  lay  in  the 
Texas  wells,  four  thousand  feet  beneath  the  surface  of 
the  earth,  over  one  thousand  miles  from  Chicago.  What 
gave  it  value?  Not  alone  pipes  to  carry  it,  nor  pumps  to 
pump  it.  It  was  the  courage  of  the  investors,  and  their 
willingness  to  take  a  chance  in  a  speculative  venture,  the 
vision  to  see  and  to  forecast,  the  integrity  of  manage¬ 
ment,  and  the  knowledge  of  geologists,  etc.,  which  gave 
to  the  enterprise  its  life:  and  the  product  of  these  com- 
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bined  factors  made  for  a  going  value,  which,  in  the 
realities  of  the  business  world,  is  justly  recognized  as 
part  of  the  value  of  the  investment.  It  is  the  existing 
fact  situation  peculiar  to  this  case  which  calls  loudly  for 
the  inclusion  of  a  sum  for  going  value,  as  such.  Nor  can 
we  fairly  apply  the  law  save  as  we  first  study  the  facts, 
and  get  the  proper  setting  of  the  natural  gas  industry 
in  the  utility  field.  The  Commission  has  not  included 
its  equivalent  in  any  of  the  items  which  went  to  make 
up  its  rate  base.  If  allowable  at  all.  there  can  be  no 
serious  objection  to  fixing  the  sum,  as  the  petitioners 
contend,  at  $8,500,000. 

iThe  Commission  argues  that  in  fixing  the  value  of  the 
rate  base  as  high  as  $74,420,424.  it  gave  full  recognition 
td  petitioners*  business  as  a  going  business  concern.  This 
statement  is  contrary  to  the  memorandum  filed  by  the 
Commission  with  its  findings.  The  $74,420,424  was  made 
up  of 

Reproduction  Cost  New  of  Physical  Prop¬ 


erties  .  $56,302,250 

Value  of  Gas  Reserves .  13,334,775 

Capital  additions  for  the  period  June  1, 

1939  to  December  31,  1942  3,808,399 

Working  Capital  975,000 

Total  Rate  Base . $74,420,424 


The  total  is  the  amount  which  the  Commission  adopted 
aS  its  rate  base.  It  does  not  include  going  value. 

Moreover,  in  its  opinion,  the  Commission  said,  ‘‘The 
Companies'  claim  of  $8,500,000  for  going  concern  value 
must  be  disallowed.  The  amount  obviously  is  an  arbi¬ 
trary  claim,  not  supported  by  substantial  evidence  war¬ 
ranting  its  allowance.  Its  allowance  would  mean  the 
acceptance  of  a  deceptive  fiction,  resulting  in  an  unfair 
imposition  upon  consumers.” 
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In  the  face  of  this  statement  we  must  assume  that  the 
Commission  did  not  allow  any  sum  for  going  value. 

Period  of  Amortization.  Here,  again,  we  find  of  domi¬ 
nating  importance,  the  newness  and  lack  of  precedent 
among  the  conditions  similar  to  those  found  in  this  in¬ 
dustry.  In  ascertaining  petitioners’  profits,  the  amount 
deducted  for  amortization  is  most  important.  Petition¬ 
ers  assert  the  period  should  be  fourteen  years,  five 
months, — the  difference  between  the  date  of  these  pro¬ 
ceedings  and  the  date  when  the  gas  will  be  exhausted. 
Respondents,  on  the  other  hand,  begin  their  period  in 
1932.  In  other  words,  the  Commission  adopted  a  twenty- 
three  year  period,  whereas  petitioners  figured  on  a  four¬ 
teen  year  five  month  period. 

In  addition  to  the  reasons  for  our  conclusions  respect¬ 
ing  contention  (a),  the  significance  of  the  date  when 
the  business  enterprise  became  subject  to  governmental 
regulations  is  of  dominant  significance.  It  is  important, 
too,  as  bearing  on  the  rate  making  power  of  Congress. 
Avoidance  of  conflicts  with  the  Fifth  Amendment  of  the 
Constitution  is  involved.  Petitioners'  position  avoids 
the  conflicts;  respondents'  creates  an  unavoidable  clash. 

Before  Congress  enacted  this  legislation  in  ’38,  peti¬ 
tioners  were  free  to  contract  and  did  contract  with  cus¬ 
tomers  on  a  basis  which  they  deemed  wise.  After  that 
Act  passed,  their  business,  and  particularly  their  rates, 
■were  subject  to  regulation  and  fixation  by  respondents. 
The  size  of  their  profits  depends  upon  their  earnings  for 
the  next  thirteen  years.  These,  in  turn,  depend  largely 
upon  the  sums  allowed  for  amortization  of  the  value  of 
the  property  as  it  then  existed  and  was  then  valued. 
Petitioners  assert  an  annual  amortization  sum  of  $5,100,- 
732.  Respondents  fixed  the  sum  at  $1,557,852. 

The  position  we  take  in  no  wise  reflects  upon  the  wis¬ 
dom  of  the  new  legislation.  That  legislation  looks  to 
the  future  protection  of  the  public.  It  deals  with  con¬ 
ditions  which  existed  at  the  time  the  legislation  was 
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enacted.  It  neither  gave,  nor  took  away,  value  to  going 
concerns,  whose  lives  were  short  and  limited  by  fact 
conditions  which  neither  the  producer  nor  the  consumer 
could  change.  For  these  reasons,  we  conclude  the  amor¬ 
tization  period,  for  rate  making  purposes,  should  be  four¬ 
teen  years,  five  months,  instead  of  the  period  of  twenty- 
three  years  adopted  by  the  Commission. 

As  was  said  in  United  Railways  v.  West,  280  U.  S.  234, 

‘‘It  is  the  settled  rule  of  this  court  that  the  rate 
base  is  present  value.” 

See  also  Brooks-Scanlon  Co.  v.  U.  S.,  265  U.  S.  106,  123; 
United  Fuel  Gas  Co.  v.  Railroad  Com.,  278  U.  S.  300. 

It  would  seem  to  follow  logically  that  if  the  rate  base 
is  determined  as  of  the  date  of  the  hearing  the  amortiza¬ 
tion  peridfcf  .would  be  for  the  life  of  the  property  from 
'.that  ScCne'JBje.  All  the  cases  dealing  with  this  subject 
aretdisti^fojteble  in  at  least  one  respect.  In  the  in¬ 
stall  r end  of  the  period  is  fixed  by  the  ex¬ 
haustion  of  the  natural  gas  wells.  In  other  words,  the 
end  is  near.  In  the  ordinary  electric  light,  gas,  or  water 
rate  case,  the  amortization  period  is  long — covering  the 
life  of  the  pipes — well-nigh  a  century. 

In  the  absence  of  authority,  it  would  seem  fair  and 
reasonable  to  fix  the  amortization  period  not  earlier  than 
the  date  when  Congress  subjected  the  industry  to  regu¬ 
lation. 

Other  attacks  upon  the  orders  are  presented  by  the 
petitioners,  which  we  believe  it  unnecessary  to  pass 
upon.  The  hearing  is  not  completed  and  some  findings 
of  fact  may  be  changed,  and  the  proof  may  be  so  con¬ 
clusive  that  no  attack  will  then  be  made. 

All  such  evidence  will,  of  course,  be  heard  and  passed 
upon  by  the  Commission  before  entering  its  final  order. 

The  order  of  the  Commission  is  vacated  and  set  aside. 


